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ROYAL COMMISSION ON DIVORCE AND MATRIMONIAL CAUSES. 



WARRANTS. 



WhitehaU, November 10, 1909. 

The King has been pleased to issue a Commission under His Majesty's Royal 
Sign Manual, to the following effect : — . , 

EDWARD R. & I. 

Edward the Seventh, by the Gri'ace of God, of the United Kingdom of Great 
Britain and Ireland and of the British Dominions beyond the Seas King, Defender of 
the Faith, to — 

Our right trusty and well-beloved Counsellor John Gorell, Baron Gorell, late 
President of the Probate, Divorce, and Admiralty Division of Our High Court of 
Justice ; . 

The Most Reverend Father in God Our right, trusty and right entirely beloved 
Counsellor Cosmo Gordon, Archbishop of York, Primate of England and 
Metropolitan ; 
Our right trusty and right well-beloved Cousin and Counsellor Edward George 
Villiers, Earl of Derby, Knight Grand Cross of Our Royal Victorian Order, 
Companion of Our Most Honourable Order of the Bath ; 
Our trusty and well-beloved Lady Frances BaKour ;. 
Our right trusty and weU-belOved Counsellor Thomas Burt ; and 
Our trusty and well-beloved — 

Charles John Guthrie, Esquire (commonly called the Honourable Lord Guthrie), 
■ ■ n one of the Senators of our College of Justice in Scotland ; 
Sir William Reynell Anson, Baronet ; 
Sir Lewis Tonna Dibdin, Knight, Judge of the Arches Court of Canterbury and 

of the Chancery Court of York ; 
Sir George White, Knight ; 
Henry Tindal Atkinson, Esquire, one of Our Judges of Cdunty Courts in 

England ; 
May Edith, wife of Harold John Tennant, Esquire ; 
Rufus Daniel Isaacs, Esquire, one of Our Counsel learned in the Law ; 
Edgar Brierley, Esquire, Barrister-at-Law, Stipendiary Magistrate of the City 

of Manchester ; and 
John Alfred Spender, Esquire; 

Greeting! ,. 

Whereas We have deemed it expedient that a Commission should forthwith issue 
to inquire into the present state of the law and the administration thereof in divorce 
and matrimonial causes and applications for separation orders, especially with tSgard 
to the position of the poorer classes in relation thereto,' and the subject of the 
publication of reports of such causes and applications ; and to report whether any 
and what amendments should be m.ade in such law, or the adrninistrati on thereof or 
with regard to the publication of such reports : 

Now know ye, that We, reposing great trust and confidence in your knowledge 
a,nd ability, have authorised and appointed, and do by these Presents authorise and 
appoint you, the said John Gorell, Baron Gorell (Chairman) ; Cosmo Gordon, 
Archbishop of York ; Edward George ViUiers, Earl of Derby ; Frances Balfour ; 
Thomas Burt ; Charles John Guthrie ; Sir William Reynell Anson ; Sir Lewis Tonna 
Dibdin; Sir George White; Henry Tindal Atkinson; May Edith Tennant; Rufus 
Daniel Isaacs ; Edgar Brierley ; and John Alfred Spender, to be Our Commissioners for 
the purposes of the said inquiry ; and We do hereby empower you to make an interim 
report with a view of enabling such steps as you may recommend to be taken for the 
redress of any hardship from which, in your opinion, the poorer classes may suffer 
under the existing law and administration. 

And for the better effecting the purposes of this Our Commission, We do by these 
Presents give and grant unto you, or any three or more of you, full power to call 
before you such persons as you shall judge likely to afford you any information upon 
the subject of this Our Commission ; and also to call for, have access to, and examine 
all such books, documents, .registers, , and record? as may afford you the f idlest 
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iv ROYAL COMMISSION ON DIVORCE AND MATRIMONIAL CAUSES : 

information on the subject, and to inquire of and concerning the premises by all other 
lawful ways and means whatsoever : 

And We do by these Presents authorise and empower you, or any three or more of 
you, to visit and personally inspect such places as you may deem it expedient so to 
inspect for the more effectual carrying out of the purposes aforesaid : 

And We do by these Presents will and ordain that this Our Clommission shall 
continue in full force and virtue, and that you, Our said Commissioners, or any three 
or more of you, may from time to time proceed in the execution thereof, and of every 
matter and thing therein contained, although the same be not continued from time to' 
time by adjournment : 

And We do further ordain that you, or any three or more of you, have liberty to 
report your proceedings under this Our Commission from time to time if you shall 
judge it expedient so to do : 

And Our further Will and pleasure is that you do, with as little delay as possible, 
report to Us, under your hands and seals, or under the hands and seals of any 
three or more of you, your opinion upon the matters herein submitted for your 
consideration. 

Given at Our Court at Sandringham, the eighth day of November, one thousand 
nine hundred and nine, in the ninth year of Our Reign. 

By His Majesty's Command, 

H. J. GLADSTONE. 

Whitehall, May 30, 1910. 

The King has been pleased to issue a Warrant under His Majesty's Royal Sign 
Manual to the following effect : — 

GEORGE R.I. 

George the Fifth, by the Grace of God, of the United Kingdom of Great Britain 
and Ireland and of the British Dominions beyond the Seas King, Defender of the • 
Faith, to all to whom these Presents shall come, 

Greeting ! 

Whereas it pleased Plis late Majesty from time to time to issue Royal Commissions 
of Enquiry for various purposes therein specified : 

And whereas, in the case of certain of these Commissions, namely, those known 
as — 

The Historical Manuscripts Commission, 

The Horse Breeding Commission, 

The Sewage Disposal Commission, 

The Poor Laws Conunission, 

The Tuberculosis Commission, 

The Canal Communication Commission, 

The Mines Commission, 

The Welsh Church Commission, 

The Coast Erosion and Afforestation Commission, 

The Vivisection Commission, 

The Land Transfer Acts Commission, 

The Ancient Monuments (Wales and Monmouthshire) Commission, 

The Ancient Monuments (England) Commission, 

The Trade Relations between Canada and the West Indies Commission, 

The Selection of Justices of the Peace Commission, 

The Divorce and Matrimonial Causes (commission. 

The University Education in London Commission, and 

The Brussels, Rome, and Turin Exhibitions Commission, 

the Commissioners appointed by His late Majesty, or such of them ay were then acting 
as Commissioners, were at the late Demise of the Crown still engaged upon the 
business entrusted to them : 

And whereas We deem it expedient that the said Commissioners should continue 
their labours in connection with the said inquiries notwithstanding the late Demise of 
the Crown : 

Now know ye that We, reposing great trust and confidence in the zeal, discretion 
and ability of the present members of each of the said Commissions, do by these 
Presents authorise them to continue their labours, and do hereby in every essential 
particular ratify and confirm the terms of the said several Commissions. 
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And We do further ordain tliat the said Commissioners do report to Us under 
their hands and seals, or under the hands and seals of such of their number as may 
be specified in the said Commissions respectively, their opinion upon the matters 
presented for their consideration ; and that any proceedings which they or any of 
them may have taken under and in pursuance of the said Commissions since the late 
Demise of the Crown and before the issue of these Presents shall be deemed and 
adjudged to have been taken under and in virtue of this Our Commission. 

Given at Our Court at Saint James's, the twenty-sixth day of May, one thousand 
nine hundred and ten. in the first year of Our Reign. 

By His Majesty's Command, 

R. B. HALDANE. 



GEORGE R.I. 

George the Fifth, by the Grace of God, of the United Kingdom of Great 
Britain and Ireland and of the British Dominions beyond the Seas King, Defender 
of the Faith, To Our Trusty and ^Veil-beloved Sir Frederick Treves, Baronet, Knight 
Grand Cross of Our Royal Victorian Order, Companion of Our Most Honourable 
Order of the Bath, whom We have appointed to be one of Our Sergeant-Surgeons, 

Greeting ! 

Whereas by the resignation of Our Trusty and Well-beloved Sir Rufus Daniel 
Isaacs, Knight, now Our Solicitor-General, a vacancy has been caused in the body of 
Commissioners appointed by Warrant under the Royal Sign Manual bearing date the 
eighth day of November One thousand nine hundred and nine to inquire into the 
present state of the law and the administration thereof in divorce and matrimonial 
causes and applications for separation orders, especially with regard to the position 
of the poorer classes in relation thereto, and the subject of the publication of reports 
of such causes and applications ; and to report whether any and what amendments 
should be made in such law, or the administration thereof, or with regard to the 
publication of such reports : 

Now KNOW YE that We, reposing great confidence in yo;i, do by these Presents 
appoint you, the said Sir Frederick Treves, to be one of Our Commissioners for the 
purposes aforesaid in the room of the said Sir Rufus Isaacs, resigned. 

Given at Our Court at Saint James's, the twenty-first day of June, 1910, in the 
first year of Our Reign. 

By His Majesty's Command, 

W. S. CHURCHHX. 
Sir Frederick Treves, Baronet, G.C.V.O., C.B., 
To be a Member of the Royal Commission on 
Divorce and Matrimonial Causes. 



14920 A 3 

Digitized by IVIicrosoft® 



Vl ROYAL COMMISSION ON DIVORCE AND MATRIMONIAL CAUSES: 



TABLE OF CONTENTS. 



Part I. 

Page 
Introductory ------------1 

Procedure ....--------l 

Summary of Witnesses, grouped ....-----3 

Part II. 
The present State of the Law .....----9 

Part III. 
Historical .--....-----9 

Part IV. 
The Royal Commission of 1850 - - - - - - - - - 12 

Part V. 

The Act of 1857 ----------- H 

The Amending Acts -----------16 

Part VI. 

Laws of other Countries - - - - - - - - - -17 

British Dominions - - - - - - - - - - -18 

Foreign Countries - - - - - - - - - - -21 

Courts of other Countries ---------- 27 

Noticeable Points --.-.------28 

Part VII. 
Questions ------------29 

Part VIII. 
Consideration of the Basis of the Report --------29 

Part IX. 
Conclusion as to the Basis of the Report - - - - - - - -37 

Part X. 

Question I. — Should any, and, if any, what Courts have Jurisdiction to bear and determine Divorce 
and other Matrimonial Causes, at any, and, if a,nj, at what places, in addition to the High Court 
sitting in London ? - - - - • - - - ' - - 43 

First Question - - - - - - - -- - -43 

Second Question ---------- ^q 

Third Question ----------.49 

Remedies Suggested and Comments thereon -------49 

(«) Assizes - - - - - - - - - . - 50 

(b) Judge of the Probate, Divorce, and Admiralty Division proceeding roiuid the country - 51 

(c) Registrars of the Divorce Division - - - - . - - 51 

(</) Pioviding I'^xpenses for Trial in Loudon - - - -- . -51 

(e) Taking Evidence by Affidavit or otherwise locally and deciding case in Loudon - - 50 

(/') Courts of Sunmiary Juiisdiction '"------50 

(g) County Courts '"""'"■--- 52 

Conclusion in favoui' of the High Court siniii;.; and exercising Jurisdiction locally 

Places where Jurisdiction should be exercised ----'.._ 



Part XL 



58 



Question II. — Wliat should lie the extent of such Jurisdiction and what Procedure should be 

adopted i" ---'----.-_ g9 

(1) Extent of Jurisdiction ''------. m 

(2) Procedure to be ado]ite(i ' ~ ------. al 

Part XII. 
QiicslioulJJ. — Should any, and, if any, what alteiatious be made with regard to the exercise of the 
Jurisdiction conferred by tlie Summary Jurisdiction (Married Women) Act, 1895, and the 
Provisions of the Licensing Act, 1 902, relating to separations in cases of habitual drunkenness ? 66 

Present State of the Law and vStatistics - 
Ob>ervations on the Acts and the administration of the Law - - - - - 



66 
68 



Digitized by IVIicrosoft® 



EEPOKT. Tli 

Fakt XIII. 

Page 
Question IV. — Are any, ami, if any, what luucMulmeuts of ibe said Acts of 1895 and 1902, and of 

the Procedure and Practice thereunder desiialile ? - ^ - - - .70 

Amendnieuts as to Crrounds ou which Orilers may be made - - - - - 70 

Definition of '• Cruelty " -----.-.. 71 

Defiuiti<m of " Habitual Drunkard" -- - - . . . -71 

Desertion -------....72 

Relative Position of Men and Women -------- 'jo 

Amendments as to l''orm and Duration of Order, Ac. ---... 72 

Further Amendments ------....75 

Defences -------- ..^75 

Discharge of Orders - - - - - - - .. -75 

Expenses and Enforcement of the Order --------76 

Separation Deeds or Agreements ------- -79 

Custody of Children - - - - - - - - - - 79 

Habitual Drunkenness ---------.go 

Separate Courts for Separation and Maintenance Cases ------ 80 

Further Powers in Cases of Desertion -------- go 

Limitation of Time - - - - - - - - - -81 

Note of Kvidence .md Heaviiij; --------- tn 

Kigbt of Reply ----------- §1 

Particulars - - - - - - _ . - - -81 

Xotice to Third Party - - - - - - - - - -81 

Evidence as to Amount of Earnings ----.--.gl 

Corroborative Evidence ----------§2 

Appeal ------------ 82 

As to Limitation of Amounts ------.-.82 

Paet XIV. 

Question V. — Should the Law be amended, so as to place the two Sexes on an equal footing, as regards 

the grounds upon which Divorce may be obtained ? - - - - - - 83 

Present State of the Law ------.-_ §3 

Historical -----------83 

Practice as regards Private Acts --------83 

The Act of 1857 ---------- 84 

Equality of the Sexes in Scotland and most other Countries - - - - - 85 

Consiileiation of the Principle Applicable -----.-87 

RecommLndation ----------§9 

Part XV. 

Question VI. — Should the Law be amended so as to permit of Divorce being obtained on any, 

and, if any, what grounds, other than those at present allowed ? - - - 90 

Principle -----------90 

Judicial Separation --.-----.. q\ 

Dissolution of Marriage -------- -94 

Conclusions --------.-.95 

Consideration of suggested Causes for Divorce -------95 

(1) Adultery - - - - - - > . - - - 96 

(2) Bigamy - - - - - - . - . - - 96 

(3) Wilful Desertion .-----... 97 

(4) Cruelty .--------.. 99 

(5) Incurable Insanity .-----.._ \qq 

(6) Habitual Drunkenness --..-.-.. ^qS 

(7) Long-continued Imprisonment - - - - - - - -110 

(8) Disease - - - - - - - - - - - 112 

(9) Unconquerable Aversion - -- - - - - -113 

(10) Mutual Consent - - - - - - - - - - 113 

(11) Refusal to Perform Conjugal Duties - - - - - - -113 

Conclusion - - - - - - - - - - -113 

Part XVI. 

Question VII. — Are any other, and if any other, what Amendments needed in the Law, Proce- 
dure, and Practice relating to Divorce, Nullity of Marriage, and other Matrimonial Questions ? 114 

Chapter I. 

Jurisdiction and Law - - - - - - - - - -114 

(1) Jurisdiction as affected by Domicil - - - - - - -114 

(2) Jurisdiction where Wife deserted, &('. - - - - - - -115 

(3) Jurisdiction in cases under the Aliens Act - - - - - - 116 

(4) Jurisdiction with regard to Divorce and Separation in cases of Habitual Drunkenness - 116 

(5) Jurisdiction in cases of conflic't of Laws - - - - - - 116 

(6) Jurisdiction in Nullity Cases - - - - - - - - 116 

(7) Nullity in cases of wilful refusal to perform Conjugal Duties - - - - 1 19 

Chapter II. 

Presumption of Death - --. . . - . . -119 

A 4 



Digitized by Microsoft® 



VIU ROYAL COMMISSION ON DIVORCE A^fD MATRIMONIAL CAUSES. 

Question VII. — continued. Page 

Chapter III. 

Procedure and Practice - - - - - - - * -120 

Defences ----------- 120 

(1) Defences in Divorce Cases - - - - - - - -120 

(2) Defences in Judicial Separation Cases - - - - - - 122 

(3) The Defence of Condonation ,._-.-- 122 
Suits for Restitution of Conjugal Rights, &c. ------ 123 

Reconciliation Powers of the Court - - - - - - --124 

Evidence — 

(1) Cross-examination --------- 124 

(2) Magistrate's Order - - - - - - - - - 125 

Decree Alisolute - - - - - - - -- - 125 

Divorce Decree in Separation Cases - - - - - - -126 

Damages - - - - - - - - - - -126 

Pnnishiiiciil - - - - , - - - - - - 127 

Jury ^ - - - - - - - ■ - - - 127 

Cci^ls— 

(1) Party and Party Costs ..-.---- 128 

(2) Wife's Costs --------- 128 

(3) Foes and Costs general! \' - - - - - - - -129 

Proceedings in for ma pauperis - - - - - - - -129 

Parties _ ' _ . . - - - - - . - l:',2 

Rules, &r. - - - - - - - - - - -l.'iS 

Particulars - ---------134 

Registration of Decrees - - - - - - - - -134 

Variation of Settlements, &<■. - - - - - - - -134 

Enforcement of Orders - - - - - - - - -136 

Appeals - - - - - - -,- - - -136 

Collusion - - - - - - - - - - -136 

Voluntary Deeds or Agreements for Separation - - - - - -137 

Consolidation of Acts --- - - - - - - -138 

Chapter IV. 

Marriage of Guilty Parties --------- l^j-j 

Names of Women after Divorce - - - - - - - -142 

.Icwish Divorces in this Country -------- 142 

PvriT XVII. 

Qiii'xiioii ]III. — Shoiilil miy, and, if any, what Provisions )ie made for { reventing or limitini: the 

Publication of Hi'poi'ts of Divorc<' aud other Matrimonial Cases ? - . . . 14;- 

Tlie Present Position .-----.... 14- 

Foreign Laws - - - - - - - - - . .j_|,s 

Consideration of till' Subject - - - - - - - - - 1,")0 

Conclusions - - - - - - - - - . -1;)6 

Pai:t XVIIl. 

The Position of the Clergy of the Clnirch of England - - - - . - 1 ,")9 

The Marriage Laws - - - - - - - - - . -Uil 

The Effect of the Inquiry - - - - - - . . . -161 

Summary - - -- - - - - - - - - igvj 

Couspeetus - - - - - - - - - - - -163 



Digitized by Microsoft® 



BOYAL COMMISSION ON DIVORCE AND MATRIMONIAL CAUSES. 



REPORT OF THE COMMISSIONERS. 



To THE King's most Excellent Majesty. 

May it please Your Majesty, 

We the undersigned Commissioners appointed to inquire into the present state 
of the law of England and the administration thereof in divorce and matrimonial 
causes and applications for separation orders, especially with regard to the position of 
the poorer classes in relation thereto, and the subject of the publication of reports 
of such causes, and applications ; and to report whether any and what amendments 
shotild be made in such law, or the administration thereof or with regard to the 
publication of such reports, have inquired into the said siibjects, and now humbly 
submit to Your Majesty's consideration the following Report. 

PART I. 
Lnxrodugtory. 

1. The original Commission was issiied by His late Most Gracious Majesty King 
Edward VII. on 8th November 1909, and after his death, was ratified and confirmed by 
Your Majesty by warrant dated the 26th May 1910. 

To the regret of Your Commissioners, Sir Rufus Daniel Isaacs, who had become 
Solicitor-General since the date of the original Conxmission, was at an early stage, viz., 
in May 1910, compelled, owing to the pressure of his official duties, to resign his 
appointment as Commissioner, and Your Majesty was pleased to accept his resignation, 
and in his place, on the 21st of June, 1910, to appoint Sir Frederick Treves, Baronet, 
Gr.C.V.O., C.B., to be a member of the Commission. 

In March 1911, the Earl of Derby found it necessary, owing to the fact that 
pressure of business prevented him from giving the attendance that Avas necessary, 
especially during the consideration of the report, to resign his office of Commissioner, 
and Your- Majesty was pleased to accept his resignation. Your Commissioners desire 
to place on record their sincere regret that they have not had the advantage of the 
assistance of the Earl of Derby in framing this Report. 

Sir George White, one of the Commissioners appointed by His Majesty King- 
Edward VII. , took an active part in the work of the Commission, and rendered 
valuable service during the hearing of the evidence, and in the preparation and 
consideration of this Report. By his death, on the 11th of May 1912, the Commissioners 
were deprived of the benefit of his wise counsel, his knowledge of affairs, and his 
great interest in the working people of England, in finally adjusting its terms. But 
the votes given by him on a series of Resolutions dealing with all the questions 
involved enable us to say that, sitbject to what is mentioned in the note on page 99, it 
expresses in substance the views which he held on these subjects. 

Procedure. 

2. Your Commissioners were empowered to make an interim report with the view 
of enabling steps to be taken for the redress of any hardships from which, in their 
opinion, the poorer classes may suffer under the existing law and administration. 
This power was, we apprehend, to enable us, at the earliest possible moment, to report 
upon one of the most pressing and important of the questions referred to us for 
inquiry and report. That question was raised by a motion made on the 1-lth of July, 
1909, in the House of Lords, by the Chairman of the Commission : " That it is expedient 
" that jurisdiction to a limited extent in divorce and matrimonial cases should be 
" conferred upon county courts, in order that the poorer classes may have their cases 



Note. — The references given by volume and page and hy number are to the vohimes and piii/es of tlie 
Minutes of Evidence and to the numbers of the questions. The references to matters in the Appendices are 
given by the number of the particular Appendix and the page of the volume of Appendices. 
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" of that nature heard and determined in such courts." The motion did not propose 
to deal with any alteration in the law of divorce, but it was suggested by the mover 
that the points raised might touch upon larger matters which required consideration, 
and that if at the end of the discussion it were thought that there should be further 
inquiry, either by a committee or by a Royal Conunission, into the whole subject 
of the law of divorce and its administration, the matter might be dealt with in that 
way without pressing the motion to a decision. The suggestion of a full inquiry 
appearing to meet with approval, upon an iutimatioiL from the Lord Chancellor that 
His Majesty's Government might take a favourable view of the suggestion, the m-otion 
was, by leave, withdrawn. 

His late Most Gracious Majesty was afterwards pleased to appoint the Commission 
as above stated. 

3. In the inquiry which we have held, we have found that the evidence relating to 
the questions which we have had to consider, could not, with convenience, be separated, 
so as to enable us to make an Interim Report upon the question more particularly 
raised by the aforesaid motion, and upon which we are expressly empowered to make 
an interim report, or upon any other point. We, therefore, on the 30th of June, 1910, 
caused a letter to be addressed by our Secretary to Your Majesty's Secretary of State 
for Home Affairs informing him that "the Commissioners have come to the conclusion 
" that, having regard to the complicated nature of the questions which require their 
" consideration, and the close connection which each of these questions has with 
" the rest of them,- it will be impracticable for them to present an Interim Report of 
" their proceedings, and that they consider that it would be inexpedient to endeavour 
" to present a report before they have come to the close of their proceedings." 

We now make this report upon all the matters submitted to us for inquiry, 
proposing to bear in mind the distinction between alterations and improvements in 
the administration of the law, and amendments of the law, Avhich we suggest should 
be made. We use the term " divorce " in this Report for divorce a vinculo, meaning 
dissolution of the marriage tie, with liberty to remarry. 

4. We have felt from the commencement of our duties the very great gravity of the 
inquiry. It has involved the consideration of the present state of the law relating to 
divorce and matrimonial causes, the origin of the present law, the principles on which 
the law should rest, the administration of the laws, both as to courts and methods, 
esi^ecially in relation to the poorer classes, the advantages and disadvantages of 
publication of reports of divorce and other matrimonial cases, and generally the regard 
m which the marriage tie is held, the interests of married persons and their children, 
the morality of the people, the relationship of the sexes, and the interests of society 
and the State in these matters and kindred subjects. We have felt that the gravity 
of the inquiry was enhanced by the fact that some of the questions raised do not 
touch merely upon human laws and institutions, but are affected by religious beliefs 
and opinions, and are regarded by many as incapable of solution on mere grounds 
of public policy, because they are, in their opinion, concerned with man's spiritual 
welfare as well as with his social conditions. 

A full inquiry, such as has taken place before us, does not appear to have been 
held at any time previously in this country, nor, so far as Ave are aAvare, in any other • 
and although the terms of the Commission only relate, as A\e interpret them, to the 
law of England and Wales and its administration therein, it seemed certain that such 
an inquiry and any recommendations following upon it could not be Avithout influence 
in other parts of the British Empire and in other countries. 

5. We determined to take the evidence in public, except any particular part the 
character of Avhich made it undesirable that it should be so taken. In comino- to 
this resolution, we had in vieAV the importance of bringing the proceedings to'^the 
attention of those whose knowledge might prove useful, and AA^ho might thus be led 
to communicate with us. The result has been the receipt by us of many important 
communications, Avhich Ave might not otherwise have received. We also felt it 
essential to obtain evidence of the most representative character. For this purpose 
Ave communicated with all the associations, institutions, churches, bodies, officials and 
others, whom we thought likely to be of assistance ; and we Avere able through the 
courtesy of the press _ to give public notice of our desire to accept evidence from 
bodies and persons, with whom we had not specially communicated. The result has 
been the collection of the evidence and materials accompanying the report. 
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6. We have held 71 sittings, at 56 of which evidence was taken, and we have 
examined 246 witnesses. We wish to record our recognition of the assistance, which 
we have derived from the evidence of many of the witnesses, who had obviously taken 
immense trouble in the preparation of their proofs, and in the collection of materials 
to place before us. We have also received many communications and have been 
supplied with much information, which, so far as is material, will be found in the 
Appendices. The special experience of the witnesses in connection with the questions 
imder consideration, or some of them, may be gathered from the following summary 
of those who have given evidence. 

Summary of Witnesses Grouped. 

Judges of the High Court of Justice : 

The Right Hon. Lord Alverstone. (Vol. II., p. 119.) 

The Right Hon. Sir John Bigham (Lord Mersey). (Vol. I., pp. 38, 65.) 

Mr. Justice Bargrave Deane. (Vol. I., p. 49.) 

King's Proctor : 

The Right Hon. the Earl of Desart (formerly King's Proctor). (Vol. II., p. 135.) 

Master of the Supreme Court : 
Sir John Macdonell, C.B. 



(Vol. I., p. 16.) 



Registrar of the Prohate, Divorce, and Admiralty Division of the ILhjh Court of Justice , 
A. Musgrave. (Vol. I., p. 10.) 

County Court Judges : 

His Honour Jiidge Austin. (Vol. II., p. 18.) 
Granger. (Vol. H., p. 24.) 
The Hon. W. B. Lindley. (Vol. II., p. 56.) 
O'Connor, K.C. (Vol. IL, p. 5.) 
Ruegg, K.C. (Vol. II., p. 88.) 
Sir W. Lucius Selfe. (Vol. I., p. 105.) 
Steavenson. (Vol. I., p. 101.) 
Woodfall. (Vol. II. , p. 40.) 



Birmingham. 



Bow. (Vol. I., p. 111.) 



County Court Registrars : 
T. L. Chadwick 
F. W. Dendy - 
H. Gough 
W. Gregson 
C. H. Pickstone 
W. H. Whitelock - 

High Bailiff : 

C. J. R. Tijou - 

Metropolitan Police Magistrates : 

(5ecil Chapman. (Vol. II., p. 47.) 
E. W. Garratt. (Vol. IL, p. 30.) 
R. H. B. Marsham. (Vol. I., p. 85.) 

A. C. Plowden. (Vol. IL, p. 271.) 
John Rose. (Vol. L, p. 89.) 

Stipendiary Magistrates . 
C. M. Atkinson 

B. C. Brough - 
L. Morton Browne 
T. W. Fry 
W. J. Grubbe - 
J. G. Hay Halkett 
N. C. A. NeviUe 
J. Smith - 



Dewsbury. (Vol. II. , p. 60.) 
Newcastle-upon-Tyne. (Vol. I., p. 133.) 
Edmonton. (Vol. I., p. 139.) 
Southend. (Vol. I., p. 137.) 
Bury. (Vol. L, p. 115.) 



(Vol. IL, p. 35.) 



Leeds. (Vol. I., p. 287.) 
Stafford. (Vol. L, p. 317.) 
Birmingham. (Vol. L, p. 302.) 
Middlesbrough. (Vol. L, p. 312.) 
East Ham. (Vol. IL, p. 1.) 
Hull. (Vol. L, p. 296.) 
Wolverhampton. (Vol. L, 296."! 
Grimsby. (Vol. I., p. 307.) ' ■ 



Clerks to Justices : 

W. Barradale - 

F. B. Dingle - 

J. R. Roberts - 

. E. C. Sanders - 



Birmingham. (Vol. I., p. 361.) 
Sheffield. (Vol. I., p. 327.) 
Newcastle. (Vol. I., pp. 332, 347.) 
Liverpool. (Vol. I., p. 364.) 
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CJiicf Constables : 
"T. W. Byrne - 
T. M. Harris - 
Major Malcolm 
R. Peacock 
J. D. Sowerby - 

Police Court Missionaries 
F. W. Barnett - 
J. E. Bladon - 
W. Fitzsimmons 
H. Goldstone - 
J. C. Holmes - 
R. Holmes 
T. Holmes 
W. Lightfoot - 
J. Massey 
W. Mimdin 
J. Palin - 
H. F. Pike 
C. Wright 

Miss J. W. Allan ■ 
Miss B. Leppington ■ 
Mrs. Lewis 
Miss Lidgett 
Miss E. J. Morton ■ 
Miss Tooke 
Mrs. Webbe - 



- Worcester. (Vol. T., p. 390.) 

- Wakefield. (Vol. I., p. 385. 

- Kingston-upon-Hull (Vol. I., p. 395.) 

- Manchester. (Vol. I., p. 376.) 

- Plymouth. (Vol. I., p. 393.) 

and Rescue Workers : 

■ London. (Vol. H, p. 279.) 

• West Hartlepool. (Vol. H., p. 246.) 

• London. (Vol. n., p. 287.) 

■ Liverpool. (Vol. H., p. 332.) 

• St. Helens. (Vol. H., p. 253.) 

■ Sheffield. (Vol. n., p. 240.) 

■ London. (Vol. H., p. 232.) 

■ Nottingham. (Vol. H., p. 257.) 

• London. (Vol. n., p. 284.) 

■ St. Albans. (Vol. H., p. 264.) 

• Middlesbrough. (Vol. H., p. 248.) 

■ Oxford. (Vol. n., p. 260.) 

• Chester. (Vol. IV., p. 282.) 

■ Dundee. (Vol. HI., p. 129.) 

■ London. (Vol. H., p. 303.) 

■ Manchester. (Vol. 11., p. 300.) 

• London. (Vol. H., p. 308.) 

■ Woolwich. (Vol. H., p. 306.) 

■ Newcastle. (Vol. H., p. 301.) 

• London. (Vol. H., p. 297.) 



King's Counsel : 

L. A. A-therley-Jones, M.P. (Vol. HI., p. 462.) 

W. T. Barnard. (Vol. L, p. 173.) 

The Right Hon. Sir Edward Carson, JVJ.P. (Vol. HI., p. 420.) 

Sir Edward Clarke. (Vol. III., p. 440.) 

W. Hume-Williams, M.P. (Vol. II., p. 207.) 

J.C. Priestley. (Vol. L, p. 187.) 

T. H. Tristram. (Vol. III., p. 447.) 

Barristers-at-Law : 

Sir F. Pollock, Bt. (Vol. III., p. 436.) 

The Right Hon. Earl Russell. (Vol. III., p. 450.) 

C. J. WiUock. (Vol. L, p. 197.) 

The Bar Council : 

W. English Harrison, K.C. (Vol. I., p. 464.) 

The Law Society : 

W. H. Winterbotham. (Vol. I., p. 455.) 



Law Societies : 
P. Baker - 
C. W. P. Barker 
Sir W. Cobbett 
J. W. Guise - 
C. E. Longmore 

F. Marshall 
J. H. Payne 

P. T. Pearce - 
W. Simpson 

G. A. Solly 

H. R. Wansbrough 
A. Willey 
J. E. AVing 
H. Wray - 



- Birmingham Law Society. (Vol. I., p. 425.) 

- Sunderland Law Society. (Vol. I., p. 427.) 

- Manchester Law Society. (Vol. I., p. 402.) 

- Gloucester and Wilts Law Society. (Vol. I., p. 430.) 

- Associated Provincial Law Societies. (Vol. L, p 474 ) 

- Newcastle-on-Tyne Law Society. (Vol. HI p 466 ) 

- H;u11 Law Society. (Vol. I., p. 439.) ' ' 

- Plymouth Law Society. (Vol. I., p. 447.) 

- Leicester Law Society. (Vol. I., 'p. 444.) 

- Liverpool Law Society. (Vol. I., p. 421.) 

- Bristol Law Society. (Vol. II., p. 213.) 

- Leeds Law Society. (Vol. I., p. 407.) 

- Sheffield and District Law Society. (Vol. I., p. 417 x 

- Hull Law Society. (Vol. I., p. 435.) 
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E. Heron Allen 
T. S. Curtis - 
J. J. Dodd 
Sir E. H. Eraser 
T. P. Gfriffithes 
E. S. P. Haynes 

E. Laverack 
Sir G. Lewis, Bt. 
G. A. lightfoot 
H. M. Lloyd - 

F. W. Morgan - 
A. J. E. Newton 
F. F. Palmer - 
H. Pierron 

F. Rowland 
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- London. fVol. I., p. 158.) 

- London. (Vol. I., p. 167.J 

- London. (Vol. IL, p. 116.) 

- Nottingham. (Vol. II., p. 321.) 

- London. (Vol. L, p. 148.) 

- London. (Vol. III., p. 489.) 

- Hull. (Vol. n., p. 229.) 

- London. (Vol. I., p. 71.) 

- Carlisle. (Vol. IL, p. 221.) 

- Cardiff. (Vol. IL, p. 7.) 

- Hastings. (Vol. IL, p. 230.) 

- London. (Vol. IL, p. 111.) 

- London. (Vol. II. , p. 92.) 

- London. (Vol. IL, p. 103.) 

- Accrington. (Vol. II., p. 226.) 



Poor Man^s Lavyyer Departments, &,e : 



A. Blott - 

J. A. H. DanieU 
Douglas Eyre - 

B. Fossett Lock 
J. H. Watts 

R. E. Moore 

J. Sykes - 
W. C. WiUiams 

H. G. Wrigley - 



- Representing the Poor Man's Lawyer Association. (Vol. I., 

p. 237.) 

- Representing th.e Poor Man's Lawyer Association at 

Bristol. (Vol. IL, p. 68.) 

- The Poor Man's Lawyer Department of Oxford House. 

(Vol. I., p. 243.) 
-) Representing the Central Legal Aid Society. (Vol. I., 
-I pp. 221, 231.) ■ 

- The Poor Man's Lawyer Department of Cambridge 

University Settlement. (Vol. I., p. 200.) 

- Representing the Legal Aid Society. (Vol. IL, p. 72.) 

- Representing the Poor Man's Lawyer Association. 

(Vol. IL, p. 63.) 

- Representing the Poor Man's I^awyer Department at 

MancLester. (Vol. IL, p. 79.) 



Scottish, Irish, Colonial and Foreign Judges and Lawyers : 
The Right Hon. Ameer 



Ali 

J. Arthur Barratt 

Dr. W. R. Bissch.op - 
R. Newton Crane 

Mr. Justice Denniston 
Professor J. D. Lawson 
J. B. Lorimer, W.S. - 
Mons. H. Mesnil 
Dr. Carl Neuhaus 
Sir Francis Piggott - 
James Roberts - 
Lord Salvesen - 
A. W. Samuels, K.C. 
Sir R. Solomon 



(Vol. IL, 



India. (Vol. III. 
United States of 

p. 169.) 
HoUand. (Vol. TIL, p. 505.) 
United States of America, and English Bar. (Vol. II. 

p. 156.) 
New Zealand. (Vol. II. , p. 
United States of America. 
Scotland. (Vol. L, p. 277.) 
France. (Vol. III., p. 478.) 
Germany. (Vol. III., p. 472.) 
Hong Kong. (Vol. L, p. 337.) 
Ireland. (Vol. III., 463.) 
Scotland. (Vol. I., p. 251.) 
Ireland. (Vol. III., p. 455.) 
Union of South Africa. (Vol. IL, p. 151.) 



p. 448.) 

America, and English Bar. 



146.) 

(Vol. IL, p. 468.) 



Bishops and Clergy of the Church of England : 

The Lord Bishop of St. Albans. (Vol. II. , p. 340.) 
The Lord Bishop of Birmingham. (Vol. IL, p. 347.) 
The Lord Bishop of Ely. (Vol. IL, p. 431.) 
Rev. W. Falkner Baily. .(Vol. IL, p. 326.) 
Rev. H. Gresford Jones. (Vol. IL, p. 334.) 
Rev. Canon H. Lewis. (Vol. III., p. 337.) 
Rev. W. I. Carr Smith. (Vol. III., p. 417.) 
Rev. J. E. Watts-Ditchfield. (Vol. II. , p. 310.) 
Rev. H. Wmiams. (Vol. III., p. 335.) 
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Representatives of the Church of Scotland : 

C. N. Johnston, K.C. (Vol. IE., p. 345.) 

The Right Rev. P. M'Adam Miiir. (Vol. III., p. 339.) 



Wit7iesses representing other 

Dr. Hermann Adler - 
D. L. Alexander, K.C. 

R. L. Blackburn, K.C. 
Frederic Harrison 
H. S. Q. tlenriques - 

H. W. Hill 
Rev. J. J). Jones 
Father Michael Kelly 
Rev. J. Scott Lidgett 
The Right Rev. Mon- 

seigneur Moyes 
Rev. E. Gordon Savile 
Isaac Sharp 
A. J. Shepheard 
Rev. E. G. Wood - 

Theological Witnesses :. 
Israel Abrahams 
Dr. Emery Barnes 
Professor Cooper 
Professor Denney 
Rev. C. W. Emmet - 
Canon Hensley Hen- 
son _ _ _ 
Dr. Inge - 
Professor 

Paterson 
Canon 

Rashdall 
Dr. Sanday 
Dr. Swete 
Professor Whitney 



W. 



Hastings 



The Press : 

Russell Allen - 

C. Moberly Bell 

D. Edwards 

H. A. G Wynne - 
H. Hodge 
A. G. Jeans 
Sydney Low 
J. S. R. Phillips 
C. P. Scott 
J. T. Smith - 
W. T. Stead - 
J. St. Loe Stnichey 



Churches and Religious Institutions : . 

Chief Rabbi. (Vol. III., p. 406.) 

President of the London Committee of Deputies of the 

British Jews. (Vol. III., p. 412.) 
The Episcopal Church of Scotland. (Vol. III., p. 320.) 
The Positivists. (Vol. III., p. 355.) 
Vice-president of the London Committee of Deputies of 

the British Jews. (Vol. III., p. 415.) 
The English Church Union. (Vol. III., pp. 363 
The Congregational Union. (Vol. III., p. 434!) 
Roman Catholic Church. (Vol. III., p. 328.) ; ' 
The Wesleyan Methodists. (Vol. III., p. 332.)' 



373.) 



Roman Catholic Church. (Vol. II., p. 426.) 

The Church of England Men's Society. (Vol. III., p. 324.) 

The Society of Friends. (Vol. IIL, p. 361.) , 

The Congregational Union. (Vol. IIL, p. 4^7.) 

The English Church Union. (Vol. IIL, p. 367.) 



Cambridge. (A^ol. IIL, p. 228.) 
Cambridge. (VoL IIL, p. 317.) 
Glasgow. (A^ol. IIL, p. 301.) 
Glasgow. (Vol. IIL, p. 262.) 
Steventon. (Vol. IIL, p. 297.) 



London. (Vol. IL, p. 404.) 
Cambridge. (Vol. IIL, p. 252.) 

Edinburgh. (Vol. IL, p. 441.) 



Hereford. (Vol. IIL, p. 306.) 
Oxford. (Vol. IIL, p. 237.) 
Cambridge. (Vol. IIL, p. 316.) 
London. (Vol. IIL, p. 274.) 



■ Manchester Evening News." (A^ol. IIL, p. 188.) 
'The Times." (Vol. IIL, p. 198.) . 
'Nottingham Dailv Express." (Vol. IIL, p. 521.) 
' The Standard." (A'ol. IIL, p. 2()5.) 

■ The Saturdav Review.". (Vol. ILL, p. 210.) ) 
' Liverpool Daily Post." (Vol. HI., p. 181.) 

' St. James' Gazette " (formerlvi. (A^ol. IIL, p. 510 ) 
' Yorkshire Post." (A^ol. IIL, p'. 214.) 
Manchester Guardian." (A^ol. IIL, p. 518.) 
'National Union of Journalists." (Vol. IIL, p. 193.) 
' Revievi^ of Reviews." (Vol. IIL, p. 514 ) 
' The Spectator." (A^ol. HI., p. 22l^) 



Mcihcal : 

Till' Lord Cliancellnrs Visitor hi. Liuiacii : 
Sir J. Crichton- 

Browne - - London. (A'ol. IIL, p. 5y.) 

Lunacy Commissioners : 

E. Alarriott Cooke - London. (A^ol. IIL, p. SO.); 
Sydney Coupland - London. (A^ol. HI.,. p. 68.) ' 

F. Needham - - London. (A'ol IH ' p 76 ) 
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Medical — continued . 

Lunacy Experts : 
James Chambers - 
SirT. S. Clouston-" 
T. B. liyslop 
Robert Jones 
W. D. Moore 



Sir G. H. 



Savage 



London. (Vol. HI., p. 101.) 
01 the British ( Edinburgh. (Vol III., p. 2.) 
Medical ] London. (Vol. 111., p. 20.) 
Association. (.Claybnry. (Vol. 111., p. 11.) 
Virginia Water. (Vol. III., p. ■".!)(;.) 
London. (Vol. EL, p. 105.) 



Inebriety Experts : 

R. W. Branthwaite Loudon. (Vol. III., p. 402.) 

F. A. Gill - - Langho. (Vol. III., p. ;i09.) 

F. S. D. Hogg - Rickmansworth. (Vol. III., p. 406.) 

Medical Practitioners : 

Ethel Bentham - London. 

J. Astley Bloxam - London. 

Frances Ivens - Liverpool. 

R. R. Rentoul - Liverpool. 

May Thorne - - London. 

Jane Walker - London. 

David Walsh - London. 

Helen Webb - - London. 

E. M. Glynn Whittle Liverpool. 



British Medical Association : 
J. Smith Whittaker London. 

Eugenics Education Society : 
M. H. Crackanthorpe, 

K.C. - - London. 

J. E. Lane - - London. 
F. W. Mott - - London. 



(Vol. III., p. 30.) 
(Vol. III., p. 389.) 
(Vol. IIL, p. 26.) 
(Vol. IIL, p. 83.) 
(Vol. IIL, p. 27.) 
(Vol. IIL, p. 23.) 
(Vol. IIL, p. 109.) 
(Vol. IIL, p. 29.) 
. (Vol. IIL, p. 126.) 

(Vol. IIL, p. 1.) 



(Vol. IIL, p. 84.) 
(Vol. IIL, p. 1.00.) 
(Vol. IIL, p. 96.) 



Wakefield. (Vol. IH., p. 378.) 
London. (Vol. IIL, p. 374.) 
Parkhurst. (Vol. IH., p. 381.) 
Aylesbury. (Vol. HI., p. 380.) 



Huddersfield. (Vol. IIL, p. 120.) 
London. (Vol. IIL, p. 117.) 
Sheffield. (Vol. II., p. 379.) 



Prison Officials : 

J. Benson Cooke 
B. H. Thomson 
0. F. N. TreadweU - 
W. H. Winder - 

Medical Offi/iers of Health . 
S. G. H. Moore 
Louis Parkes - 
H. Scurfield - 

Clerks of the Home Office : 
John Pedder. 
H. B. Simpson, C.B. 
E. E. Stringer. 

Other Witnesses representing Associations, &c. : 

J. G. Silcock - - ) Associated Societies for the Protection of AVomen and 

L. Foulkes-Jones -) Children. (Vol. II, pp. 396, 402.) 

W. MiUedge - - Bradford City Guild of Help. (Vol. 11. , p. 393.) 

R 't^S ^^'""-^^^ :} Divorce Law Reform Union. (Vol. I., pp. 208, 212. 



R. P. Clayton - 

Hon. Mrs. Hul:)bard - 
Mrs. Church - 
Mrs. Steinthal - 
Rev. A. R. Buckland 
R. J. Parr 

Miss*Broadhurst 
Ninian HiH 



Liverpool Society for the Prevention 
Children. (Vol. Ill, p. 429.) 



of Crueltv to 



The Mothers' Union. (Vol. IL, pp. 189, 196, 205.) 

National Council of Public Morals. (Vol. 111., p. 223 ) 
National Society for the Prevention of Crueltv to Children 

(Vol. Ill, p. 133.) 
Political Reform League. (Vol. IIL, p. 39.) 
Scottish National Society for the Prevention of Cruelty to 

Children. rVoI HI. p. 145.) 
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The Right Hon. Sir Secretary of the Welsh Liberal Parliamentary Party 
David Brynmor (formerly a County -Court Judge). (Vol. IIL, p. 498.) 

Jones, K.C., M.P. 
Miss M. Llewelyn Women's Co-operative Guild. (Vol. III., p. 149.) 

Davies. 
Mrs. E. Barton - „ „ „ (Sheffield Branch). 

(Vol. in., p. 171.) 
Mrs. Homan - - Women's Industrial Council. (Vol. III., p. 173.) 
Lady Bamford-Slack Women's Liberal Federation. (Vol. III., p. 38.) 

Other Witnesses : 

Fru Ella Anker - Norway. (Vol. II., p. 478.) 

Mrs. Fawcett - - London. (Vol. II., p. 371.) 

Maiirice Hewlett - Anther —London. (Vol. IIL, p. 523.) 

Mrs. Hodder - - Church Army Worker — London. (Vol. III., p. 384.) 

W. H. Jones - - Alderman of Stepney Borough Council . (Vol. II., p. 324.) 

Mrs. Swanwick - Manchester. (Vol. II., p. 459.) 

G-. B. C. Yarborough Chairman of the West Riding Quarter Sessions. (Vol. II., 

p. 338.) 

In addition to these witnesses, a number of societies, associations, and other bodies 
and individuals were invited to give evidence before us, but for one reason or another 
did not feel in a position to do so. 

7. We have received resolutions passed at meetings of numerous bodies, copies 
of which will be found in Appendix XXV., pp 162-71. 

We have also received a very large number of letters and communications 
from various persons calling attention to particular points and to individiial cases. 
These documents appeared to us to be bona fide in character. They are too numeron,s 
to print as a whole in the Appendix, but copies have been made of a sufficient number 
of them to illustrate fairly the nature of each point with which they deal ; these will 
be found in Appendix XXVL, pp. 172 et seq. 

We have also had put in evidence by — 

(1) Sir John Macdonell. — Historical sketch of the laws relating to divorce. 

Vol. L, pp. 31-7. 

(2) Sir Lewis Dibdin. — Notes on the Reformatio Legum Ecclesiasticarum 

Vol. IIL, pp. 44-58. 

(3) The Chairman. — Notes on the principles on which divorce legislation 

should proceed. Vol. IIL, pp. 527-48. 

(4) The Secretary. — A summary of the laws relating to divorce in other countiies 

and colonies. Vol. I., pp. 4-10. 

Tlie Assistant Secretary has at the reqiiest of the Commissioners prer)ared a 
memorandum on the history of the law of divorce, Appendix I., pp. 3-22, and a 
memorandum on the names of women after divorce, Appendix XXVIII., p. 19L 

There are also to be found in the Appendices, memoranda and notes from some 
of the witnesses explanatory of their views and adding thereto. Besides tliese 
documents, our attention has been drawn by some of the witnesses, and otherwise 
to many learned works on the subjects with Avhich we have been concerned. 

8. We may here state that, from the outset, it was apparent that certain main 
questions would require mvestigation, such as the providing of adequate means for all 
classes to bring their cases before the courts ; the exercise, by courts of summary 
jnrisdiction, of their powers with regard to separation orders ; ' the consideration of 
the position of women relatively to men; the grounds upon which divorce aud 
judicial separation should be permitted, and the publication of reports of divorce 
and matrimonial cases. But the evidence has brought to our attention numerous 
other important questions, which will be dealt with hereafter. In the treatment of 
these numerous questions, a certain amount of repetition has been found unavoidable. 
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PART II. 

The Present State of the Law. 

9. Before considering the historical aspect of the questions involved it may be 
convenient to state how the law stands at present. The present state of the law of 
England relating to divorce and matrimonial causes depends xipon the Matrimonial 
Causes Act of 1857 (20 & 21 Vict. c. 85) and the Acts amending the same, hereafter 
referred to, according to which a husband may obtain a dissolution of his marriage on 
the ground that his wife has, since the celebration thereof, been guilty of adultery, 
and a wife may obtain a dissolution of her marriage on the ground that, since the 
■celebration thereof, her Irusband has been guilty of incestuous adultery, or of bigamy 
with adultery, or of rape, or of sodomy or bestiality, or of adultery coupled with 
such cruelty as without adultery would have entitled her to a divorce a mensd et thoro, 
or of adultery, coiipled with desertion, without reasonable excuse, for two years or 
upwards. 

The Act of 1857 constituted a court in London called " The Court for Divorce 
and Matrimonial Causes," by which the law was to be administered, and transferred 
to that court the jiirisdiction formerly and then vested in the ecclesiastical courts in 
respect of divorces a mensd et thoro, suits of nuUity of marriage, suits for restitution 
of conjugal rights, or jactitation of marriage, and other matrimonial causes suits 
and matters, except in respect of marriage licences. This court was, by the Judi- 
cature Acts, consolidated with the Supreme Court of Judicature in England ; its 
jurisdiction was transferred to and vested in the High Court of Justice ; and divorce 
and matrimonial causes were assigned to the Probate, Divorce, and Admiralty 
Division of the said High Court (hereinafter called for brevity the Divorce Division). 

10. Thus a new jurisdiction was created, which enabled a court of law to grant 
decrees dissolving marriages. The same court was to exercise the powers of the old 
Ecclesiastical Courts ; and desertion for two years and upwards was made a new 
ground for divorce a mensd et thoro, which then became termed judicial separation. 

The principal suits over which the former Ecclesiastical Courts exercised jurisdic- 
tion before 1857 were : — 

(1) Suits for divorce a mensd et thoro. By the decree the parties to a marriage 

were separated, but the marriage tie was not dissolved. The grounds 
were (a) adultery, (6) unnatural offences, (c) cruelty, and there was no 
distinction of sex. 

(2) Nullity suits : The object of these was to declare a marriage null (1) as being 

void, where there was no consent, or the marriage was invalidly contracted, 
or was within the prohibited degrees, or was bigamous, or (2) as being 
voidable, as in the case of impotence. 

(3) Suits for the restitution of conjugal rights. Since 1884, disobedience to a 

decree in such a suit involved certain pecuniary consequences, and the party 
disobeying was treated as guilty of desertion for two years and upwards, 
and was liable to a suit based on such desertion. 

(4) Suits for jactitation of marriage. These were so rare as to call for no 

statement. 

The amending Acts dealt mainly with procedure and practice, and made no change 
with regard to the grounds upon which divorce could be obtained, 

11. By other Acts, courts of sununary jurisdiction were given certain powers to 
separate husbands and wives. These powers have been largely exercised, and many 
important questions are raised with regard thereto, but as these courts do not deal 
with divorce, we propose to consider them separately hereafter. 

PART III. 

Historical. 

f 12. It is unnecessary, in our view, to enter in this Report into any detailed 
examination of the causes — religious, social, and political— and of the course of events 
which led up to the passing of the Divorce Act of 1857. For a full discussion of the 
religious questions involved, we refer to the evidence laid before us, representing all 
shades of theological opinion. The social and political questions, as these have affected 
different countries in successive ages, and England in particular, are discussed in the 
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Notes contained in the Chairman's evidence (Vol. III., p. 527), to which we draw- 
special attention ; Sir John Macdonell's historical sketch (Vol. I., p. 31) ; Sir Lewis 
Dibdin's Memorandum (Vol. III., p. 42) ; Mr. Abrahams' account of the Jewish Law 
and Customs (Vol. III., p. 228); and the historical memorandum prepared by 
Mr. de Montmorency, the Assistant Secretary of the Commission (App_. I., p. 3). We 
have also been referred to the works of various writers on these subjects, including 
"A History of Matrimonial Institutions," by Eliot Howard, Ph.D., Lecturer in the 
University of Chicago, published in 1904. 

13. Turning to the historical aspect of the question, we content ourselves with 
pointing out that in all ages and countries and under all religious systems, serious • 
breach of the obligations involved in matrimony has been always regarded as 
constituting a legal as well aa a moral wrong and as entitling the innocent spouse to 
a legal remedy. In England the Ecclesiastical Courts at an early date acquired 
complete jurisdiction over questions of marriage and divorce, there being an ultimate 
appeal from their decisions to Rome, which was abolished by 24 Henry VIII. c. 12. 

The only divorce, which the pre-Reformation Church recognised and its Courts 
granted, was a divorce a mensd et thoro (equivalent to what is now termed a judicial 
separation), as the Church held that a valid marriage between Christians was 
indissoluble. The hardships which result from holding marriage indissoluble were, 
however, mitigated by a system of effecting complete divorce by means of decrees of 
nullity, the grounds for which were numerous. Referring to the rules as to the 
forbidden degrees of consanguinity and affinity, Sir Lewis Dibdin {ib) says : " These 
" elaborate and highly artificial rules produced a system under which marriages 
" theoretically indissoluble, if originally valid, could practically be got ri4 of by 
" being declared null ab initio on account of the impediment of relationship. This 
" relationship might consist in some remote or fanciful connection, between the 
" parties or their godparents, unknown to either of them until the desire to find a 
" way out of an irksome union, suggested minute search into pedigrees for obstacles 
'.' — a search which somehow seems to have been generally successful." The grounds 
still recognised by the Roman Catholic Church for declaring a marriage null are 
given by Monseigneur Moyes as 15 in number (22,921). 

At the Reformation these causes of nullity became no longer recognised by 
English law as available for nullifying a marriage duly contracted, and the effect of 
the doctrine of indissolubility was thereby enhanced ; but it was then contemplated 
that there should be a general examination into and reform of ecclesiastical law and 
procedure. The subject was considered (see Sir Lewis Dibdin, i6.), but no general 
reform of the ecclesiastical law relating to divorce or of the courts, which administered 
it, was effected. Opinion had, however, changed with regard to the theory of the 
indissolubility of marriage, the Reformers maintaining that marriage was not indis- 
soluble, and as relief by means of decrees of nullity was no longer available as before,, 
resort Avas had to the Legislature for private Acts of Parliament authorising divorce 
and remarriage, in the absence of civil tribunals capable of dealing with suits for 
divorce a vinculo. 

14. The first Acts dealing with particular marriages passed in the years immediately 
prior to the English Reformation were those relating to Henry VIII. . In 1533-4, by 
25 Hen. VIII. c. 22 his marriage with his first wife Ivatherine was declared void. 
In 1536, by 28 Hen. VHI. c. 7, s. 1, his marriage with Anne Poleyn was found to 
be_ utterly "voyde and of none effecte ; by reason whereof your Highnes was and 
" is lawfully devorced and separated from the bondes of the said mariage in the lyffe 
" of the said Lady Anne." In 1540, the Statutes 32 Hen. VIII. c. 25 declared the 
" pretensed mariage with the Lady Anne of Cleves " to be " itselfe nought and of noo 
force," and the parties were at liberty and pleasure "to contracte matrimony and 
mary " (s. 1). These were in form declarations of nullity. 

The Assistant Secretary in his notes also refers to some early bastardy and 
legitimation acts. 

15. The first Act which can be considered a private divorce Act (unless possibly 
that of Sir Ralph and Lady Sadler of 1545 referred to in the last-mentioned notes) 
(37 Hen. VHI., c. 30)_, related to the Marquess of Northampton. Having obtained a 
decree of the Ecclesiastical Court separating him from his wife on the ground of 
her adultery, he married again. A Commission of delegates, headed by the Arch- 
bishop of Canterbury, and appointed on the petition of the Marquis, declared the 
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second mamage valid ; and by a Statute of 1551-2, 5 & 6 Ed. VI. [No. 30], the 
second marriage was declared valid by the law of God, any decretal canon, 
ecclesiastical law or usage to the contrary notwithstanding, and their children 
legitimate ; but this Act was repealed in 1553 by 1 Mary [Stat. 2, No. 30]. 

In 1552 legislation was proposed to the effect that " no man shall put away his 
" Avife, and marry again, unless he shall be lawfully divorced before some competent 
" ecclesiastical judge," but no statute resulted. (See the notes last mentioned, App. I., 
p. 19.) 

We do not think it necessary to refer to the few acts and cases mentioned in 
those notes prior to the latter part of the 17th century. 

The Ecclesiastical law as to divorce remained unchanged by statute, but, from 
facts collected in those notes, it may be gathered that, after the Reformation, people 
for a time not infrequently regarded themselves as entitled to re-marry, after, 
or without a divorce a mensd et thoro. (See the notes by Sir Lewis Dibdin (Vol. III., 
p. 56, c. CI.), Latimer's Last Sermon before Edward VI. (Vol. III., p. 296)). The bond 
required by the 107th Canon of 1603-4 against re-marrying after a decree of divorce 
a mensd et thoro appears to have been directed against such remarriages. 

But whatever confusion there may have been in some men's minds, and whatever 
irregularities may have taken place in the times immediately following the Reformation, 
we find subsequently recognition by all of the fact that without a private Act a valid 
marriage could not be dissolved. The practice of obtaining private Acts in order 
to dissolve marriages commenced in the latter part of the 17th century. 

Box's case in 1701 appears to have been one of the first, if not the first case, 
wliere, without any special circumstances, the Legislature granted a divorce a 
vinculo after sentence in the Arches Court. - 

16. From the end of the 17th century. Acts of Parliament dissolving marriage 
became frequent. The Commissioners appointed to inquire into the law of divorce 
in 1850, in the 26th paragraph of their report state as follows :— 

" By these means the right to obtain a divorce a vinculo was definitively 
established. It was established, however, in the rudest and most inconvenient 
manner; for the proceeding was a judicial one by a legislative process, and it 
•had all the inconveniences which necessarily result from the discussion of such 
a question in a mixed and popular assembly. At first only a few divorce biUs 
were passed — not more than five were carried through Parliament before the 
accession of the House of Hanover. From 1715 to 1775 their number was 60, 
that is to say, they averaged about one a year. From 1775 to 1780 they had 
increased to 74, that is to say, upon an average, to about three a year : and from 
1800 to 1852, they amounted to 110. Two of these, viz.. Lady Macclesfield's 
and the Duke of Norfolk's cases were without any sentence ecclesiastical : and 
several were without any previous verdict at law ; for no standing orders of 
either House of Parliament required the institution of these Parliamentary 
[sic. preliminary] proceedings until the year 1798."' 

17. In 1798 certain orders of the House of Lords regulating the practice with 
regard to these private Acts of Parliament were passed at the instigation of Lord 
Chancellor Loughborough,' and, after the passing of these orders, applications for 
divorce a vinculo to Parliament were supported by ecclesiastical sentences and verdicts 
at law in actions of crim. con. or circumstances were alleged, which justified or 
explained the want of such verdicts. That practice was followed until the Matri- 
monial Causes Act, 1857, abolished this elaborate and costly method of obtaining 
the benefit of divorce. But this abolition did not extend to Ireland : the old practice 
is still in force in that country, and cases of divorce from Ireland are dealt with j 
by an Act of Parliament passed through both Houses. In the course of the proceedings 
the facts are brought before a committee of learned Lords, who hear the evidence of 
the parties and report as to the right to a divorce, and the Bill also passes through 
Committee in the House of Commons. 

18. Whatever may have been the opposition to the first few cases in Parliament, the 
general practice which was established was of a judicial rather than a legislative order, 
and the cases appear to have been disposed of on their merits. This practice was 
confined to cases of adultery. No general investigation was made as to the principles 
upon which divorce should proceed, but the opinion that adultery was a good ground 
of divorce was adopted and acted on. 
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19. All the private acts which were passed in pursuance of this practice, except 
four, were in favour of husbands against wives. The excepted four were by wives 
against husbands in aggravated circumstances. The grounds of a distinction being 
made between men and women will be considered later. At present it is sufficient 
to say that the offence appears to have been considered greater, and its consequences 
more serious in the case of a woman than in that of a rnan ; forgiveness seems to 
have been more naturally expected in the former case than in the latter. 



PART IV. 

The Royal Commission of 1850. 

20. It seems extraordinary that an inquiry into the state of the laws and procedure 
connected with matrimonial causes should have been so long delayed, and that 
reforms should not have been introduced before the middle of the 19th century. 
For, according to common law as well as Ecclesiastical law and practice, divorce 
remained unrecognized ; but the Legislature recognized it, in case of a wife's adultery, 
and, in case of a husband's, when his adultery was accompanied with aggravating 
circumstances, by giving a remedy, as we have shown, through what was in form a 
legislative, but in substance a judicial, proceeding, which was open, as a matter of 
course, on sufficient evidence, to anyone who was rich enough to pay for it. The 
cost and inconvenience were, however, so great that the remedy was obviously beyond 
the means of the great bulk of the community. The ironical observations of Mr. Justice 
Maule in a case of bigamy {R. v. Hall, 1845) on the subject are well known, and as 
this judgment made a deep and lasting impression it may be usefully quoted here. 

" Mr. Justice Maule, in passing sentence, said, that it did appear that he had 
been hardly used. It was hard for him to be so used, and not to be able to 
have another wife to live with him, when the former had gone off to live in an 
improper state with another man. But the law was the same for him as it was 
for a rich man, and was equally open for him, through its aid, to afford relief ; 
but, as the rich man would have done, he also should have pursued the proper 
means pointed out by law, whereby to obtain redress of his grievances. He 
should have brought an action against the man who was living in the way stated 
with his wife, and he should have obtained damages, and then should have gone 
to the Ecclesiastical Court and obtained a divorce, which would have done what 
seemed to have been done already, and then he should have gone to the House 
of Lords, and, proving all his case and the preliminary proceedings, have obtained 
a full and complete divorce, after which he might, if he liked it, have married 
again. The prisoner might perhaps object to this that he had not the money to 
pay the expenses, which would amount to about 5001. or 600Z. — perhaps he had 
not so many pence — but this did not exempt him from paying the penalty for 
committing a felony, of which he had been convicted. His Lordship might 
perhaps, have visited the crime more lightly if the prisoner had not misrepre- 
sented himself as a bachelor to Maria Hadley, and so deceived her. If he had 
told her the circumstances, and said, ' Now I'll marry you if you like to take 
the chance,' &c. ; but this he had not done, and thus he had induced her to 
live with him upon terms which she perhaps else would not have done. It was 
a serious injury to her, which he had no right to inflict because his wife and 
others had injured him. For this offence he must receive some punishment and 
the sentence was, that he be imprisoned and kept to hard labour for'foiir 
months, which he hoped would operate as a warning how people trifled with 
matrimony."'-'- 

We also refer to the remarks of the Lord Chancellor (Lord Cranworth) on the 
elaborate procedure then necessary. When moving the second reading of the Bill 
of 1857, he said: " To the investigation of the question on three different occasions 
" there was the grave objection, if no other, that such complicated proceedings were 
" too expensive for the pockets of any but the richest sufferers, and that relief was 
" put beyond the reach of ah but the wealthiest classes." (Hansard, vol. 145 489.) 

* Reffi?ia v. Thomas Hall, alias Thomas Rollins (Midland Circuit, Warwick • Mr Justice Maule 
April 1st, 1845. Reported in "The Times," April 3, 1845). A somewhat different version appears ij 
« Democracy and Liberty," by Wdham E. H. Lecky (1896), Vol. II., pp. 166, 167, and some other variants 
have been current. (-S'ee " The Times," January 27, 1857.) 
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21. At length, in 1850 a Royal Commission was appointed, consisting of Lord 
Campbell, Dr. Lushington, Lord Beaumont, Lord Redesdale, Mr. E. P. Bouverie, the 
Right. Hon. S. H. Walpole, K.C., and Vice-Chancellor Sir William Page Wood 
(Lord Hatherley), " to enquire into the present state of the law of divorce in this 
" country, and more particularly into the mode of obtaining a divorce a vinculo 
" matrimonii, in this country." 

The report was signed by all the Commissioners except Lord Redesdale, who 
gave a statement of his reasons for not entirely concurring in the report. The 
Commissioners reported in 1853, and their report and the evidence on which it 
was founded have been placed before the present Commission. The Commissioners 
examined only two witnesses — viz., John Sheppard, Esq., deputy registrar of the 
Consistory Court of London, and George Bradford Ellicombe, Esq., a parliamentary 
agent ; but they had also the evidence bearing on the question of divorce which was 
given before a Select Committee of the House of Lords appointed in 1844, to consider 
Lord Brougham's Bill presented in that year to amend the jurisdiction of the Committee 
of the Privy Council. The witnesses before that Committee were the Right Hon, 
Stephen Lushington, LL.D., the judge of the Consistory Court of London since 1828, 
and judge of the High Court of Admiralty; Sir John Stoddart, the eminent civilian; 
Lord Brougham, who only gave evidence as to a statement he had received from a 
lady ; Henry Birchfield Swabey, Esq., the registrar of the High Court of Admiralty, 
who had been a proctor since 1810 ; the Lord Advocate of Scotland (the Right Hon. 
Duncan M'Neill, afterwards Lord Colonsay) ; and J. A. Maconochie, Esq., a member of 
the Scottish Bar, examiner to the Consistory Court. Certain documents were also put 
in evidence (see p. 71 et seq. of that report). 

22. The inquiry, althoiigh it led to the Act of 1857, which was founded on the 
report, was not of an exhaustive character on the whole question of divorce and 
separation. Indeed, the country was then not prepared for such an inquiry, and that 
which was made was mainly directed to the substitution of a proper legal tribunal for 
the procedure by private Acts of Parliament, in cases where it was sought to effect a 
complete dissolution of marriage. Lord Campbell, who was Chairman of the Com- 
mission of 1850, stated in the House of Lords that the object of the Commissioners 
was not to alter the law but the procedure by which the law was carried into effect. 
(Hansard, 3rd series, vol. 145, 512.) 

23. Influenced, no doubt, by views entertained at that day derived from Scripture 
as then understood, and the opinions of the authors mentioned by them in the 35th to 
40th paragraphs of their report, the Commissioners recommended few material 
changes, except such as arose from the change of tribunal. They expressed their 
opinion that grounds of divorce a mensd et thoro should be adultery and cruelty 
(which had always been recognised as such by the ecclesiastical courts), and wilful 
and obstinate desertion, which they considered " so entirely frustrates all the objects 
" of the marriage union, that it may reasonably be doubted whether it should not 
" be put on the same footing as cases of cruelty." Biit, because the evils arising 
from adultery could not " necessarily be predicated as the certain results of the 
" other causes ; for in them at least there is always a possibility of future recon- 
" ciliation," they were of opinion that divorce a vinculo should not be extended 
beyond cases of adultery (paragraphs 38, 39). Following the practice of the House 
of Lords, they considered that the wife's position was different from that of the 
husband, and thus " in cases of incest, bigamy, or the like, it might be proper to give 
" the wife the power to institute a suit for a Divorce a vinculo matrivionii, but as 
" a general rule, and in all other cases of aggravated enormity, which may possibly 
" arise, but cannot be defined, we think that the remedy should be left for the 
" Legislature, and for that alone." They then proceeded to deal with the grounds of 
defence which should operate as a bar in a suit for divorce, with the terms upon 
which divorces should be granted, and the legal consequences with which they should 
be attended, and then they considered the court or courts, and mode of procedure 
which should be established. They were " of opinion, that in this, as in every case 
" which has to be submitted to judicial investigation, one tribunal (subject to an 
" appeal in the event of a miscarriage) is or ought to be sufficient of itself for 
" administering to the suitors complete justice without having recourse to extraneous 
" aid " ; and they recommended the constitution of a new tribunal for applications 
for divorce a vinculo matrimonii and all causes matrimonial, with an appeal to the 
House of Lords, and indicated the nature of the procedure which should be adopted. 
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PART V. 

The Act of 1857. 

24. The Matrimonial Causes Act of 1857 was passed after much debate in both 
Houses of Parliament. In introducing the Bill in the House of Lords, Lord Chancellor 
Cranworth stated that "nothing would indiice him to submit a Bill which he 
" believed would have the slightest tendency to shake the confidence of the country 
" in the permanency, if not the absolute indissolubility, of the marriage tie. He 
" believed that the fact of that tie being absolutely binding through life, except 
" in very extreme cases, was the foimdation of some of the best interests of society." 
After giving a short account of the history of the law, the changes of opinion brought 
about at the time of the Reformation, and the methods of divorce by private Acts 
of Parliament, he stated that the law should be made to conform to practice, i.e., as 
in Parliament, and that " the main object of this Bill was to constitute a court which 
" should be competent to decree as a matter of right that relief in favour of persons 
" who had just matter of complaint, which could now only be obtained by means of 
" an Act of Parliament." He then referred to the parliamentary procedure, to some 
minor points, to the addition of some other causes, to the special circumstances under 
which a wife might obtain a divorce against an adulterous husband, more especially 
desertion, to the wife's position as regards property, and to the maintenance and 
extension of divorce a mensd et thoro. He concluded thus : "Its object" [i.e., of the 
Bill] " was to do away with the remedy of private legislation for such persons only 

as could afford to obtain a divorce by Act of Parliament, and in cases which were 
now relieved by the Ecclesiastical Coiirts, to give relief by a court especially 
constituted for that purpose ; and, under cases of lesser evil, to confer upon the 
wife all those privileges which she was under the circumstances fully entitled to 
obtain." (Hansard, 3rd series, vol. 145, 483-94.) 

25. In the House of Commons the point was again made that the Bill was mainly 
to amend procedure and not to alter the law. The Attorney-General, Sir Richard 
Bethel, on the order for second reading, said : " The Bill involved only long existing 

mles and long established principles, and it was intended to give only a local 
judicial habitation to doctrines that had been long recognised as part of the law 
of the land, and for a century and a half administered in a judicial manner, 
although through the medium of a legislative assembly. Its object was to remove 
the inconveniences of that practice, but in all other respects the law of England 
upon the subject of divorce would remain what it was now." (Hansard, 3rd series, 
vol. 147, 718-9.) 

26. Efforts were made by Lord Lyndhurst and others to amend the Bill by making 
the position of a woman, the same as that of a man with regard to the grounds of 
divorce, and for making wilful desertion a ground of divorce ; but besides the 
objections made by those members who opposed the Bill in both Houses, objection 
was made by the Government that to do so would be going beyond the main object 
of the Bill. For instance, the Attorney-General, in speaking on an amendment which 
was proposed in Co mm ittee to give a wife, as a ground of divorce, " adultery committed 
in^the conjugal residence," said : — 

" The duty which we have now, however, to discharge is a limited one. It is 
merely to embody the law of divorce which at present exists, and I know of no 
private Bill ever having been granted which has embodied the principle which 
I am now blamed for refusing to discuss. If this Bill were once thrown aside 
and the whole law of marriage and divorce made the subject of inquiry, then I 
should' be the last man to limit the field of discussion, or to refuse to consider 
a state of law which inflicts injustice upon the woman most wrongfully and 
without cause, and which may be considered opprobrious and wicked. We are 
now, however, limited to the performance of that duty which this Bill imposes 
upon us— namely, to erect a new tribunal and to embody the principles of 
law which already exist. . . . this present Bill need not be the end-aU of 
legislation upon the subject. By this Bill we shall create a tribunal which may 
hereafter have to administer other laws made under happier auspices." 
This amendment was, however, accepted by the Committee, but struck out in the 
House of Lords. In the House of Commons,' Mr. Drummond made an unsuccessful 
attempt to introduce cruelty alone as a ground of divorce. (Hansard, vol. 147, 1587.') 
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27. Considerable discussion took place as to giving local jurisdiction in matri- 
naonial cases. At that time the circumstances were different from what they are 
now ; for instance, the county courts, which were created in 1846 for the recovery of 
small debts, had not attained the position which they now occupy, and although it 
was pointed out that expense and inconvenience would probably prevent the court' 
in London from being accessible to the poorer classes, no local jurisdiction was given, 
except to the assize judges in cases of judicial separation and restitution of conjugal 
rights (.'.'6(3 section 17 of the Act of 1857 ; this jtirisdiction was taken away by an 
amending Act of 1858, probably because it was not found workable). We may here 
notice that the Consistory Courts held at the different diocesan centres could, before 
1857, exercise the ecclesiastical jurisdiction at those centres ; and at some of those 
courts, viz., York, Chester, Gloucester, Norwich and Durham, a certain number of 
cases were heard in addition to those disposed of in London. But the new legislation 

,put an end to all local jurisdiction, and none has since been established, except under 
the Acts relating to courts of summary jurisdiction (see Hansard, vol. 147, 379). 

28. The Bill ultimately became the Matrimonial Causes Act, 1857 (20 & 21 Vict. 
c. 85), and reference must now be made to those provisions of the Statute which are 
most material to the principaL points in this inquiry. By section 2, all jurisdiction 
then exerciseable by any Ecclesiastical Court in England in respect of divorces 
a mensd et thoro, suits of nullity of marriage, suits of jactitation of marriage, siiits 
for restitution of conjugal rights, and in all causes, suits, and matters matrimonial, 
was to cease, except so far as relates to the granting of marriage licences ; and 
(section 6) such jurisdiction, together with the jurisdiction conferred by the Act, Avas 
to be exercised by a new court to be called " the Court for Divorce and Matrimonial 
Causes." Instead of a decree of divorce a mensd et thoro, a decree of judicial 
separation was to be pronounced (section 7). After provisions for the judges by 
whom the cases were to be heard (afterwards amended by subsequent Acts so as to 
leave the jurisdiction of the court to be exercised by a single judge), it was pro- 
vided, by the 12th section, that the court should hold its sittings at such place or 
places in London or Middlesex or elsewhere, as Her Majesty in Council should from 
time to time appoint. 

The provision as to the court sitting elsewhere has never been put in force, and, 
indeed, if one judge were to administer the jurisdiction conferred it would be 
impossible for him to do so at any other place than in London, having regard to 
the am.ount of business. 

Section 16 added to the causes for which a judicial separation might be obtained, 
either by the husband or the wife (that is to say, adultery or cruelty), desertion 
without cause for two years and upwards. 

According to section 22, the court, in all proceedings other than those to dissolve 
a marriage, was to proceed and act and give relief on the principles and rules of the 
Ecclesiastical Courts, but subject as therein mentioned. 

Section 27 provided that a husband might present a petition to the court, praying 
that his marriage might be dissolved on the ground that his wife had, since the 
celebration thereof, been guilty of adultery ; and that a wife might present a petition 
to the court, praying that her marriage might be dissolved on the ground that, since the 
celebration thereof, her husband had been guilty of incestuous adultery, or of bigamy 
with adultery, or of rape, or of sodomy or bestiality, or of adultery coupled with such 
cruelty as without adultery would have entitled her to a divorce a mensd" et thoro, or • 
of adultery coupled with desertion, without reasonable excuse, for two years or 
upwards. 

With regard to defences beyond a denial of the facts, it was provided, in section 30, 
that the court should dismiss the petition, if it should find that the petitioner had 
during the marriage, been accessory to, or conniving at the adxdtery of the other party 
to the marriage, or had condoned the adultery complained of, or that the petition 
was presented or prosecuted in collusion with either of the respondents ; and, in 
section 31, that, in case the court should be satisfied on the evidence that the case 
of the petitioner had been proved and should not find that the petitioner had been 
guilty of any of the matters last mentioned, the court should pronounce a decree 
. declaring the marria,ge to be dissolved: "Provided always, that the court shall not 
" be bound to pronounce such decree if it shall find that the petitioner has durincr 
" the marriage been guilty of adultery, or if the petitioner shall, in the opinion of the 
*' court, have been guilty of unreasonable delay in presenting or prosecuting such 
^' petition, or of cruelty towards the other party to the marriage, or of having deserted 

B i 
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" or wilfully separated himself or herself from the other party before the adultery 
" complained of, and without reasonable excuse, or of such wilful neglect or 
" misconduct as has conduced to the adultery." 

By sections 33 and 34, provisions were made for a husband claiming damages 
from an adulterous co-respondent, and obtaining costs from him. 

By section 40, the court was given power to direct issues to be tried m any 
court of common law, and either before a judge of assize in any county, or at the 
sittings for the trial of causes in London or Middlesex, and either before a special 
or common jury. (But this procedure seems to have fallen into complete disuse, 
probably because it could not be conveniently worked, and more especially because 
of the disadvantage of trying issues before one judge, who was not one of the regular 
judges of the court, and concluding the cases before another.) 

According to section 57, after a decree dissolving a marriage had become final, 
it was declared lawful for the respective parties thereto to marry again, as if the 
prior marriage had been dissolved by death ; provided that no clergyman in Holy 
Orders of the United Church of England and Ireland should be compelled to solemnize 
the marriage of any person whose former marriage might have been dissolved on the 
ground of his or her adultery, or should be liable to any suit, penalty, or censure 
for solemnizing or refusing to solemnize the marriage of any such person. But, 
according to section 58, when any minister of any church or chapel of the United 
Church of England and Ireland should refuse to perform such marriage service 
between any persons who, but for. such refusal, would be entitled to have the same 
service perforjned in such church or chapel, such minister was to permit any other 
minister in Holy Orders of the said United Church, entitled to officiate within the 
diocese in which such church or chapel was situate, to perform such marriage service 
in such church or chapel. 

The Amending Acts. 

29. Several amending Acts have been passed, which contain numerous provisions 
as to the procedure, practice, and powers of the court, to some of Avhich we may 
find it necessary to refer in dealing with the details of suggested amendments. For 
the present, it is sufficient to notice certain provisions in the Acts of 1860, 1866, 
1868, 1873, and 1884. 

By the Matrimonial Causes Act, 1860 (23 & 24 Vict. c. 144, s. 7), decrees for divorce 
were not to be made absolute until after the expiration of not less than three months, 
and powers were given to any person during such period, to intervene to show cause 
why the decree should not be made absolute, by reason of the same having been obtained 
by collusion, or by reason of material facts not brought before the court, and, on cause 
being shown, the court was given power to deal with the case by making the decree 
absolute, or by reversing the decree nisi, or by requiring further inquiry or otherwise, 
as justice might require, and special powers of intervention were conferred upon the 
King's Proctor in case, from information supplied as mentioned in the Statute or 
otherwise, he should suspect that the parties to the suit were, or had been, acting in 
collusion, for the purpose of obtaining a divorce contrary to the justice of the case. 
It may be here noticed that interventions, except by the King's Proctor, are extremely 
rare and may practically be left out of consideration ; but intervention by the King's 
Proctor and the consequent recision of a decree nisi is not infrequent : this matter 
will be dealt with subsequently. 

By the Matrimonial Causes Act, 1866 (29 Vict. c. 32, s. 3), a decree nisi for a 
divorce was not to be made absolute until after the expiration of six calendar months 
from the pronouncing thereof, unless the court should, under the power then vested 
in it, fix a shorter time. 

It is not necessary to refer to all the sections of the Acts which deal with appeals 
but it may be useful to notice that by section 4 of the Matrimonial Causes Act, 1868 
(31 & 32 Vict. c. 77), in cases where, under this Act, there shall be no right of appeal, 
the parties respectively are to be at liberty to marry again at any time after the 
pronouncing of the decree absolute. 

By the Matrimonial Causes Act, 1873 (36 & 37 Vict. c. 31), the provisions aforesaid 
as to interventions were extended to suits for nullity of marriage. 

The Matrimonial Causes Apt of 1884 (47 & 48 Vict. c. 68), abohshed the power of 
enforcing a decree for restitution of conjugal rights l^y attachment, but gave the court 
power to order, where the application was by the wife, such periodical payments to be 
made by her husband as might be just, and power to order the husband to secure 
such periodical payments ; and where the apphcation was by the husband, the court 
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was given power to order a settlement to be made of any property of the wife's for 
the benefit of the petitioner and the children of the marriage, or either or any of them, 
and to order snch part as the court might think reasonable of any profits of trade or 
earnings, of which the wife was in receipt, to be periodically paid by her to the 
husband for his own benefit, or to him or any other person for the benefit of the 
children of the marriage, or either or any of them (sections 2, 3, and 4). 

According to section 5, a respondent failing to comply with a decree of the court 
for restitution of conjugal rights was to be deemed guilty of desertion without 
reasonable cause, and a suit for judicial separation might be forthwith instituted, and 
a sentence of jiidicial separation might be pronounced, although the period of two 
years might not have elapsed since the failure to comply with the decree for restitution 
of conjugal rights. If the husband had been guilty of desertion, by failure to comply 
with such a decree, and of adultery, his wife might forthwith present a petition for 
dissolution of her marriage, and the court might pronounce a decree nisi for the 
dissolution thereof on the ground of adultery coupled with desertion, which decree 
should not be made absolute until after the expiration of six calendar months from the 
pronouncing thereof, unless the court should fix a shorter time. 

30. Since the amalgamation of the courts under the Judicature Acts, the jurisdic- 
tion of the court for Divorce and Matrimonial Causes has been transferred to, and is 
exercised by, the High Court of Justice in the Probate, Divorce, and Admiralty 
Division, which consists of the president and one puisne judge. 

31. It will be more convenient to refer to the Statutes, which confer powers upon 
the magistrates to deal with cases of separation between husband and wife in certain 
events, in a later part of the Report, when we come to consider more particularly that 
branch of our inquiry. It is sufiicient here to notice that the Acts to which reference 
must be made are 58 & 59 Vict., c. 39 (the Siimmary Jurisdiction (Married Women) 
Act, 1895), and 2 Edw. VII., c. 28, s. 5 (the Licensing Act, 1902). 

PART VI. 

Laws of other Countries. 

32. Having thus stated the position in England of the law and the courts which 
administer it, we consider it desirable, before proceeding to consider what alterations 
in this position should be made, to give a brief summary of the laws in force in other 
parts of the British Empire, in the principal European countries, and in the United 
States of America. We have had the provisions of these laws placed before us in the 
Parliamentary returns containing reports on the laws of marriage and divorce in 
foreign countries. No. 2, 1894 (C. 7392), No. 2, 1903 (Cd. 1468) ; and similar returns 
containing reports on the laws of marriage and divorce in the British self-governing 
Colonies, 1894 (H.C. 144, 145), (H.C. 323, 324), 1903 (Cd. 1785), and in the United States 
of America in a work produced in the United States and entitled " Special Reports of 
the Census Ofiice on Marriage and Divorce," published in 1908 and 1909. In some 
instances Ave have had the advantage of hearing the evidence of persons experienced in 
the laws of the country to which they belong or with which they are familiar, notably. 
Lord Salvesen (one of the senatofs of the College of Justice in Scotland), The 
Right Hon. Ameer Ali (a member of the Judicial Committee of the Privy Council), 
Sir Richard Solomon (the High Commissioner for the Union of South Africa), the 
Hon. Mr. Justice Denniston (a judge of the Supreme Court of New Zealand), 
Professor the Hon. John Davidson Ijawson (Dean of the Law School of the State of 
Missouri), Mr. Newton Crane and Mr. J. Arthur Barratt (members both of the Bar of 
the Supreme Court of the United States and of the English Bar), Dr. Neuhaus 
(formerly a German judge). Monsieur Mesnil (a French advocate). Dr. Bisschop 
(doctor of laws of the University of Leyden and a member of the Amsterdam. Bar), 
Mr. A. W. Samuels, K.C., and Mr. James Roberts (from Ireland), and Mr. J. B. 
Lorimer, W.S. (from Scotland). 

In the documents mentioned the laws are summarised, though some are 
more fully set out. The diiferent summaries do not appear to be in complete 
accord. But we have not thought it necessary that the great expense of procuring 
full copies of the various enactments and of the attendance of witnesses to speak 
to them should be incurred. For the purposes of this report it seemed to us sufficient 
to present a summary from the materials before us which, while presented in a 
concise form, would convey, with sufficient (thou.gh perhaps not absolute) accuracy, a 
general view of the provisions of laws, other than those of England. 
« 
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British Dominions. 

Scotland. 

In Scotland, after tKe Reformation, adultery was introduced as a cause for divorce 
vithoLit Statute, apparently upon scriptural grounds, and as a consequence of the 
abolition of tlie Pope's jurisdiction in Scotland. Prior to the Reformation, marriage 
had been looked upon in Scotland, as in other Roman Catholic countries, as a sacra- 
ment ; after the Reformation, it came to be regarded from the point of view of 
•a contract, of a peculiarly solemn and far-reaching nature, but which might be 
dissolved consistently with public morality, and divorce for adultery was at once 
introduced. 

Wilful desertion was confirmed by Statute in the year 1573 as a gronad of divorce, 
four years being then fixed as the period for which the desertion must subsist, and 
that period has been maintained until the present day. From the evidence of 
Lord Salvesen (Vol. I., p. 254) it appears that in 1908, 110 decrees for divorce 
were granted for adultery, of which 59 were at the instance of the husband^ 
and 51 at the instance of the wife ; and that, in the same year, xSl decrees for divorce 
were granted for desertion, of which 20 were at the instance of the husband, and 
'61 at the instance of the wife ; and the statistics show that the number of divorce 
'Cases has, relatively to the popu.lation, continued about the same. 

Ireland. 

In Ireland, where the majority of the population are Roman Catholics, and where, 
apparently, conditions of life differ materially from those in this country, divorce 
a vinculo of parties there domiciled is obtainable (as in England before 1857), by 
private Acts of Parliament, after a divorce a mensd et thoro has been granted by the 
King's Bench Division of the Irish High Court (which now exercises the powers of 
the older Ecclesiastical courts), and (if the suit be by the husband) aftqr judgment 
has been obtained in an action in the Irish Courts for crim. con., the minimum 
expense of such proceedings being between 450Z. and 500L (Mr. Roberts, 42,603, 
42,627.) 

Since the passing of the Divorce and Matrimonial Causes Act, 1857, there have 
been 39 Irish Private Divorce Acts. (Mr. Roberts, 42,624.) 

, Isle of Man. 

Divorce a vinculo can only be granted by Act of Tynwald, founded on a decree 
of judicial separation granted by the Chancery Division of the High Court of Justice 
in the Isle of Man, which, by the Ecclesiastical Civil Judicature Transfer Act, 1884, 
has jurisdiction in matrimonial matters, and follows the principles upon which the 
Ecclesiastical courts acted. 

, Channel Islands. 

There appears to be no right to proceed to obtain judicially a divorce a vinculo, 
and we are not aware of any legislative proceedings with that object. 

India. 

The dissolution of marriage among the Christian communities in India, v^hether 
European, domiciled or coimtry born (save that, in the Native States, the Act only 
applies to British subjects), is regulated by the provisions of Act IV. of 1869, 
usually called the Indian Divorce Act, under which decrees of divorce may be 
granted on grounds similar to those which exist at the present time in England, 
and where, since the marriage,_ a Christian husband has abandoned Christianity. 
Jurisdiction to grant any relief under the Act is confined to cases where 
(a) the petitioner professes_ the Christian religion; (6) resides in India at the 
time of presenting the petition ; and (c) the m.arriage was solemnized in India. 
This latter restriction has been stated to inflict in numerous cases great hardship. 
We have some suggestions to make thereon, which will be found hereafter (p. 115). 

We may note in passing that, by section 497 of the Indian Penal Code, adultery- 
is made a criminal offence in the case of a man who, without the consent or 
connivance of the, husband, has illicit intercourse with a woman, who is, and whonl 
the man knows, or has reason to believe to be, the wife of another, man. A note 
has been ' supplied by the India Office on this' provision of the said code (see 
Appendix XaIIL, pp. 153-4. See also the edition of the code published in 1909 
by O'Kinealy and Caspersz, pp. 337-8). 
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Canada. 



The British North America Act, 1867, by section 91, conferred upon the Parliament 
of Canada exclusive legislative authority in relation to marriage and divorce, but by 
section 129, all lavirs in force in the provinces of Canada, Nova Scotia, and Nevi' 
BrTuiswick were continued in such provinces respectively, and, by section 146, the 
provisions of the Act were extended to other provinces admitted to the Union. In 
the provinces of Nova Scotia, New Brunswick, Prince Edward's Island, and British 
Columbia, there existed at the time of the Union courts of divorce, and they still 
continue to exercise their functions. The grounds upon which decrees of divorce are 
granted in those provinces are as follows : In Prince Edward's Island and New 
Brunswick, adultery, impotence, or consanguinity, and, in Nova Scotia, the above 
grounds, and cruelty. 

As to British Columbia, by Ordinance dated the 6th March 1867, jurisdiction to 
exercise all the relief and powers given under the English Divorce Act (20 & 21 Vict, 
c. 85), has been assumed by the Supreme Court of the province, but grave doubts have 
been entertained as to its right to do so. 

There being no divorce courts in the remaining provinces of the Dominion — 
Ontario, Quebec, Manitoba, North-West Territories — recourse for relief must be had to 
the Parliament of Canada by private Act. 



Union of South Africa. 

(a) Cape Province. 

According to Roman Dutch law, which is in force in that province, the grounds 
upon which divorce may be granted are adultery, malicious desertion, unnatural crime, 
perpetual imprisonment, long absence, and refusal of marital privileges, though it 
would appear that recourse is seldom, if ever, had to the latter four grounds. 



(b) Province of Natal, 

Divorce is granted on the . ground of adiiltery or malicious desertion for not less 
than 18 months before the suit. These provisions, however, do not apply to the 
native tribes, which are governed under their own system of laws. 



Newfoundland. 
There is no law in force in Newfoundland relating to divorce. 

New South Wales. 

By the Matrimonial Causes Act, 1899 [Act No. 14, 1899], Part IV., ss. 12-16, 
divorce is granted, on the petition of a husband, for the adultery of the wife, and, on 
the petition of a wife, for the adultery of the husband, if the husband is domiciled in 
New South Wales when the suit is instituted, or such adultery is incestuous, or is 
coupled with (1) bigamy, &c., or (2) cruelty, or (3) desertion, without reasonable cause 
or excuse, for three years or upwards. In addition to the above, on the petition of 
either party, if domiciled in New South Wales for three years or upwards, divorce is 
granted for ijialicious desertion during three years or upwards ; on the ground that 
the husband has, during three years, been a habitual drunkard, and has left his wife 
without means of support, or has been guilty of cruelty ; on the ground that the .wife 
has, during three years, been a habitual drunkard, and has neglected her domestic 
duties, or been unfit to discharge them ; on the ground of imprisonment for three years 
■under commuted sentence for a capital crime, or under se]p.tence of seven years or 
upwards ; on the ground of conviction for attempt to murder or inflicting grievous 
bodily harm ; on the ground of the respondent repeatedly assaulting and cruelly beating 
the petitioner ; on the ground that the husband has been in the last five years 
frequently convicted, has had sentences of three years in the aggregate, and has 
habitually left his wife without means of support. 
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New Zealand. 

By the Divorce and Matrimonial Causes Act, 1908 (No. 50 of the consohdated 
statutes of New Zealand), on the petition of a party domiciled there for two_ years, 
the court may grant a decree of divorce for adultery, or for malicious desertion for 
five years, or on the ground that the respondent has been a habitual drunkard for 
four years, and has either habitually left his wife without means of support, or has 
been guilty of cruelty towards her ; or the husband, being the petitioner, may obtain 
divorce, when his wife has, for a like period, been a habitual drunkard, and has 
habitually neglected her domestic duties and rendered herself unfit to discharge them. 
Whether the petitioner is husband or wife, divorce may be obtained in the event of 
sentence for seven years for an attempt on the life of the petitioner or child of the 
petitioner or respondent ; or for the murder of the child of the petitioner or respondent ; 
and further, on the ground that the respondent is a lunatic or person of unsound 
mind, and has been confined in an asylum or other institution or house in accordance 
with the provisions of the "Lunatics Act, 1908," for a period or periods not less in 
the aggregate than 10 years, within 12 years immediately preceding suit, and is 
unlikely to recover. Irrespective of a wife's rights, as above, the court may dissolve 
a marriage on the wife's petition on groimds similar to those prevailing in England 
at the present time. 

Queensland. 

By the Statutes of Queensland, Matrimonial Causes Jurisdiction Act of 1864 
(28 Vict. c. 29), and Matrimonial Causes Act of 1875 (39 Vict. c. 13), the provisions of 
the Imperial Statutes (20 & 21 Vict. c. 85, 21 & 22 Vict._ c. 93, 21 & 22 Vict. c. 108, 
and 22 & 23 Vict. c. 61), are re-enacted, so that the law is substantially the same as 
in England, 

South Australia. 

In South Australia, divorce is granted on the same grounds as in England, except 
that, in the case of adultery coupled with desertion in a wife's suit, one year's 
desertion is substituted for two years. 



Tasmania. 

The provisions of the Imperial Statutes (20 & 21 Vict. c. 85, 21 & 22 Vict. c. 108, 
22 & 23 Vict. c. 61) have been made applicable by statute in Tasmania, so that the 
law is substantially the same as in England. 



Victoria. 

In Victoria, the petition may be presented and decree granted on the same grounds 
as those at present existing in England. In addition to the above, on the petition 
of a petitioner domiciled for two years in Victoria, a decree may be granted on the 
ground of desertion for three years ; on the ground that the respondent husband has 
been a habitual drunkard for three years, and has left his wife without means of 
support, or has been guilty of cruelty ; on the ground that the respondent wife has 
been a habitual drunkard for three years, and has neglected her domestic duties, or 
rendered herself unfit to discharge them ; on the ground of imprisonment for three 
years, under commuted sentence for a capital crime, or under sentence of penal 
servitude for seven years or upwards ; on the ground of a conviction within one year 
previously for attempt to murder the petitioner, or- of having assaulted him or her 
with intent to inflict grievous bodily harm, or on the ground that the respondent has 
repeatedly during that period assaulted and cruelly beaten the petitioner ; on the 
ground that the respondent husband has been, in the preceding five years, frequently 
convicted for crimes, and has been sentenced in the aggregate to imprisonment for 
three years, and has habitually left his wife without means of support ; and on the 
ground that the respondent husband has been guilty of adultery in the conjugal 
residence, or coupled with circumstances or conduct of aggravation or of repeated 
acts of adultery. 
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Western Australia. 

Until 1912 the divorce laws of this Colony, which were regulated by an Ordinance 
(27 Vict. No. 19), were similar in all respects to the laws of England, but Act No. 7 of 
1912, which is to come into operation on a date to be fixed by Proclamation, contains 
material alterations in the law. 

The causes upon which a decree may be granted, as enumerated in that Act, are 
adultery ; malicious desertion for five years ; on the ground that the respondent 
(hiisband) has been an habitual drunkard for four years, and has either habitually 
left his wife without means of support or has been guilty of cruelty towards her, or, 
the husband being the petitioner, that his wife for a like period has been an habitual 
drunkard, and has habitually neglected her domestic duties or rendered herself unfic 
to discharge them ; on the ground of imprisonment for three years under commuted 
sentence for a capital crime or under sentence of seven years and upwards, or, the 
wife being petitioner, that the husband has been in the last five years frequently con- 
victed, has had sentences of three years in the aggregate, and has habitually left his 
wife without means of support ; on the ground of conviction for attempt to murder 
the petitioner or inflicting grievous bodily harm on him or her ; further, on the 
ground that the respondent is a lunatic or person of unsound mind, has been confined 
in an asylum or other institution in accordance with the provisions of the Lunacy Act 
of 1903 for a period or periods not less in the aggregate than five years within six 
years immediately preceding the suit and is unlikely to recover. 

Foreign Countries. 
Austria. 

In Austria, among Protestants, divorce may be granted, on the ground of adultery, 
malicious desertion, condenmation for crime, immoral habits, infectious diseases, ill- 
treatment, threats or serious vexations, unconquerable aversion ; and among the Jews, 
on the grotmd of mutual consent, or the adultery of the wife. 

Belgium. 

In Belgium, divorce is granted on the following grounds, namely, the adultery of 
the wife, the adultery of the husband, if he shall have kept his mistress in the common 
residence, violence endangering life (exces), cruelty (sevices), grave indignities (injures 
graves), sentence of one of the parties to an infamous punishment involving loss of 
civil rights, mutual and unwavering consent of the parties expressed in manner 
prescribed by law. 

Bulgaria. 

By the law of the orthodox Greek Church, and therefore of Bulgaria, divorce 
a vinculo only is recognized. It may be granted on the grounds of adultery, cruelty, 
threat or designs against the life of the other party to the marriage, absence of the 
husband for four years if his whereabouts are unknown, or if his whereabouts are 
known, without sending his wife means of support ; impotence ; insanity, epilepsy, 
idiocy, or syphilis supervening after marriage and incurable ; sentence to severe or 
degrading punishment for theft, fraud, embezzlement or homicide ; unsubstantiated 
charge of adultery made by one party to the marriage against the other ; unnatural 
crime of the husband upon his wife ; restraint on religious liberty, drunkenness, 
when accompanied by squandering property and destroying the home, or an otherwise 
disorderly or dissolute manner of life ; abandonment of the husband by the wife, 
driving him from his home without sufficient grounds followed by refusal for three 
years to live with him again. . 

Denmark. 

In Denmark judicial divorces are obtainable on the grounds of adultery, bigamy, 
desertion (if malicious, after three years, if simple, i.e., absence without known oj 
apparent cause, after seven years), absence for five years where the presumption is that 
the absentee is dead, imprisonment for life. In addition to the above, administrative 
divorces may be obtained on the grounds of insanity, separation for three years, 
sentence for thi'ee years' penal servitude. 
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France. 

In France, divorce, whicli had heen introduced for the first time in 1792, "but 
had been abolished at the Restoration in 1816, resumed its place in the Civil Code 
in 1884. The grounds upon vt^hich it is now permitted are adultery, violence 
endangering hfe (exces), cruelty (sevices), grave indignities (injures graves), (a cause 
df which it is, we are informed, extremely difiicult to give an exact classification), 
condemnation of either spouse to an afflictive or degrading punishment. 

Germany. 

By the German Civil Code of 1900, all the previous laws of the Federal States 
have been abolished, and the absolute grounds upon which decrees for divorce are 
How granted throughout the German Empire are adultery, biganiy, crime against 
nature, attempt on the life of the other party to the marriage, malicious desertion for 
one year, insanity of three years duration after the marriage, destroying intellectual 
communion between parties, and holding out no hope of recoveiy. The court has 
a discretion to grant divorce on the ground of serious breach of conjugal duties, and 
dishonourable or immoral conduct, under which all vices and bad habits maj'- furnish 
a sufiicient ground that the above-mentioned criterions apply, and that continuation of 
cohabitation cannot reasonably be expected. 

Greece. 

Divorce in Greece is regulated by the Roman and Byzantine laws, in accordance- 
with the provisions contained in the collection of Harmenopoulos. The grounds 
for divorce are established in No. 117 of the Novellae Constitutiones of Justinian 
(with some unimportant amendments) and are, on the petition of the husband, adultery , 
that the wife has attempted the life of her husband, or, being aware of plots against 
it, has not disclosed them to him ; non-disclosure to her husband of knowledge of 
a conspiracy against the sovereign ; without her husband's consent, staying the 
night at another house, except the house of her parents ; without her husband's consent 
attending races, theatres, or sports ; against her husband's wish attending dinners 
or bathing in the company of men ; procuring abortion. On a wife's petition, the 
groimds are, that the husband entertained schemes against the sovereign, or, being 
aware of such, has not denounced them to the authorities ; that the husband has 
attempted the life of his wife, or, being aware of plots against it, has not disclosed 
them to her, or undertaken to prosecute the authors of them ; that he has endeavoured 
to procure her to commit adultery ; that he has brought a false accusation of adultery 
against her ; adultery in the conjugal home ; adultery in the same town, if persisted 
in ; impotence of husband, existing before marriage and continuing at least three 
years after it. 

Hungary. 

Prior to 1894, each religious denomination was governed by separate regulations, 
but in that year, marriage and divorce in Hungary and Transylvania were regulated 
by the Civil Marriage Bill of that year which came into force in 1895 and the absolute 
grounds upon which divorce is permitted, without distinction of creeds, are adultery ; 
unnatural crimes ; bigamy ; desertion ; attempt upon life or serious maltreatment 
endangering safety or health ; sentence of death or penal servitude or imprisonment 
for five years. _ The discretionary grounds are violation of marital obligations, other 
than above ; inducing or attempting to induce a child of the family to a criminal 
act or immoral life ; the respondent persisting in leading an immoral life. 

Italy. 
No divorce is permitted. 

The Netherlands. 

Adultery and malicious desertion appear to have been grounds for divorce under 
the Roman Dutch Law. In addition to those causes, imprisonment for four years ■ 
grave injuries or ill-treatment endangering life ; a lapse of five years after a iudicial 
separation (by consent or otherwise) without reconciliation, are now o-roxmds for 
divorce in The Netherlands. ^ 
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Norway. 



The Norwegian Act of the 20th August 1909 has effected radical changes in the 
law. We have obtained a copy of that law, which, with a letter from Hoiesterets- 
assessor Bull explanatory thereof, will be found in Appendix V., pp. 43-5. From 
those materials it would appear that either party to a marriage is entitled to a 
divorce, where, at the time of maiTiage, the other spouse, without the knowledge of 
the former, has suffered from a physical defect making him or her unsuited for 
marriage, or from epilepsy or leprosy, or from a venereal disease in an infectious form, 
or from insanity ; or (the husband being petitioner) when .the wife has been made 
pregnant by someone other than the husband ; where either party has been guilty 
of such crimes as are dealt with in the General Criminal Code, namely, the contracting 
and transmitting, or exposing any others to an infectious sexual disease, which has 
been contracted in consequence of immoral conduct (section 155, subsection (1) ), 
a serious offence against decency, such as rape and the like, immoral conduct with 
a child below 16 years, or with the ward of the party, incest, unnatural offences, &c., 
(sections 191-199, 202-208, 213), adultery (section 209), bigamy (section 220) ; or 
such crimes as are dealt with in the Criminal Code, sections 216, 217, 223 to 225, 
(abduction of children and minors from the care of their parents or guardians), 
if the crime has been committed with indecent intent ; or a crime iuA^olving bodily 
injury of the other spouse, or of anj^ other deliberate crime by which the other 
spouse suffers injury in body or in health (section 229) ; or criielty to children, or 
exposing them to conditions which are clearly dangerous to their morals (section 380) ; 
sentence of loss of liberty for three years or iipwards ; sentence to hard labour or 
confinement in an inebriate home for repeated acts of vagTancy or drunkenness ; 
refusal of conjugal rights for two years; insanity for three years with no reasonable 
prospect of recovery ; where a separation has been in existence for two years after 
formal decree, or for one year after such decree, if both parties assent to its becoming- 
a decree of divorce ; where there has been a separation for three years without decree,, 
and no conjugal relations during that time. 

Portugal. 

Prior to 1910, there was no law of divorce in Portugal. By the law of the- 
4th November of that year, with a copy of which, as set out in Appendix XXIL, 
pp. 152-3, we have been supplied by the Foreign Secretary, divorce for a number of 
causes has been instituted. 

By Article 4 of that law, those causes are — 1, adultery ; 2, conviction of one of the- 
major crimes specified in Articles 55 and 57 of the Penal Code ; 3, illtreatment ; 
4 , abandonment of home for not less than three years ; 5, absence for not less than 
four years, during which the absentee gives no tidings of hirdself or herself ; 6, incur- 
able lunacy, three years after the date on which insanity has been declared by the 
competent authorities ; 7, separation de facto by mutual consent for 10 years ; 
8, inveterate gambling habits ; 9, incurable contagious disease, or any disease which 
induces sexual aberration. 

Further, by Article 34, the non-success of a suit for divorce' instituted for- 
causes 1, 2, 3, 4, 8, 9, aforesaid, affords sufficient cause for the respondent in such 
previous actions petitioning for a divorce. 

Sections 35 to 40 permit divorce by mutual consent, subject to the provisions laid 
down in those sections. 

Rouvianiq. 

In accordance with the laws of the orthodox Greek Church, only divorce a vinculo- 
is recognised, the grounds for. which it may be granted being adultery; injuries or 
illtreatment ; sentence to imprisonment ; attempt on the life of the other party to- 
the marriage, or failure to warn such party of such attempt, when made by a third 
party. Divorce may also be obtained by mutual consent, subject to A^arious formalities. 

Russia. 

In Russia, the ordinances of each church embodied in the General Code of Law&. 
lay down the groxmds upon which divorce is to be granted. 
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For the members of the Russian Church, and for "the Old Believers," the 
grounds upon which decrees of divorce may be made are adultery ; bigamy ; impotence 
existing at marriage ; the absence of the respondent for five years without news ; 
sentence of a court of law, iinder which one of the parties to a marriage is condemned 
to loss of civil rights involving deportation ; the entrance of both parties into a 
religious order, in cases where there are no children needing parental care ; the 
conversion of a non-christian spouse to the Russian Church, provided such party or 
the other party to the marriage desires the dissolution of it. Members of the 
Lutheran Church (otlier than those resident in Finland for whom the grounds of 
divorce appear to be adultery, illicit intercourse with a third party after betrothal, 
and malicious desertion for at least one year), may seek divorce in their consistorial 
courts on the grounds of adultery; concealed loss of virginity of the wife before 
marriage ; attempt to poison ; five years desertion ; impotence and repugnance to 
marital intercourse; refusal to fulfil conjugal duties; incurable infectious disease; 
madness ; depravity of life ; cruelty and offensive treatment ; attempts by one party 
to bring dishonour on the other or deprive him (or her) of his (or her) freedom, office, 
or occupation ; unnatural propensities ; grave crimes involving sentence of death 
or a punishment in substitution ; penal exile. 

Among the Jews, divorces are granted by the Rabbi. The marriage may be 
dissolved by mutual consent, or on grounds based on Mosaic law. 

Mahommedan marriages are dissolvable by mollahs, but we have no information 
as to the grounds upon which they are dissolved. 

The law of Poland is regulated by a decree of the Emperor of 1836, under which 
there are separate regxilations for the members of the Roman Catholic, the Greek 
Orthodox, the Greek Unified and Protestant Churches, for members of denominations 
other than the above, and for cases where the religion of the parties to the marriage 
is different. 

' Spain. 
No divorce is permitted. 



Sweden. 

The grounds for judicial divorces are adultery ; illicit intercourse of either party 
with a third party after betrothal, or the intercourse of the wife with a third party 
before betrothal ; malicious desertion for one year, provided the absentee has left 
the kingdom ; absence without news for six years ; or attempt by one party to the 
marriage on the lif6 of the other ; on the ground that either party is suffering 
from bodily incapacity, or has concealed the fact of being affected with an incurable 
contagious disease ; sentence of life imprisonment ; insanity of three years' duration 
which is pronounced incurable. 

Divorce may also be obtained by direct appeal to the King's Royal Prerogative, 
where one party has been condemned to death or civil death ; or condemned for a 
gross offence, or one involving temporary loss of civil rights ; where one party has 
been imprisoned for at least two years ; on the ground of prodigality, drunkenness 
or violent disposition ; or irreconcilable aversion and hate, which has lasted after one 
year's separation a mensd et thoro. 



Switzerland. 

Prior to January 1st, 1876, the different cantons of Switzerland had individual 
laws regulating divorce, but after that date the matter was regulated by a federal 
law throughout the country and is now regulated by the Code Civil of the 10th of 
December, 1907, which made but little change in the law then existing. The grounds 
laid down by that Code are adultery ; attempt by one party on the life of the other ; 
cruelty (sevices) ; grave indignities (injures graves) ; the commission of an infamous 
crime by one party, or base conduct by one party rendering married life intolerable ; 
malicious desertion for two years ; insanity rendering married life unbearable, and 
which, after three years' duration, is pronounced incurable ; conduct rendering 
married life unbearable. 
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Umted States of America. 

So far, in dealing Avith the laws of the various colonies and foreigTi countries, we 
have merely set out those laws themselves in a short form and Avithout comment, but 
in dealing with the United States, to which country frequent reference has been made 
during the course of this inquiry, we think it desirable, before dealing with the laws 
themselves, to mention briefly some of the points which have been brought to our 
attention. 

For details we may refer to the evidence presented before us, after careful 
preparation, by Mr. R. Newton Crane, a member of the Federal Bar of the United 
States and also a member of the English Bar, one of the legal advisers to the 
Embassy of the United States in this country ; by Mr. J. Arthur Barratt, a member 
of the United States Supreme Court Bar, of the New York Bar, member of the 
Council of the International Law Association and of its Committee on Divorce 
Jurisdiction, one of tbe legal advisers to the Embassy of the United States in this 
country ; and by Professor J. D. Lawson, member of the State and Federal Bars, 
formerly President of the Bar Association of Missouri, Dean of the Law School of 
the State of Missouri, editor of the " American Law Review," Special Commissioner 
from the American Institute of Criminal Law and Criminology, the American Bar 
Association, and United States Government. The evidence of these witnesses will 
be found at Questions 16,306-16,548; 16,549-16,885; 23,773-23,956 respectively. In 
Appendix XII. A. and B. will also be found the replies obtained by Mr. Barratt to 
questions addressed by him to legal aid societies in various states of the United States 
and to American jurists, which contain a large amount of valuable information. 

It is commonly asserted that the statistics as to divorce in the United States show 
that the number of dissolutions of marriage relatively to the number of marriages is 
exceptionally large, that it is possible there to obtain divorce for trivial causes, and 
that the facilities which exist of obtaining divorce are such as to be prejudicial to the 
moral and social interests of the community. ♦ 

As to the question of statistics, it appears from the evidence of Sir John Macdonell ' 
that the highest divorce rate and the greatest increase amongst civilised countries, 
Japan excepted, are in the United States ; the statistics available appear to show that 
the nimiber of dissolutions was, at the time of the collection of the statistics, in the 
proportion of about 1 to 12 or 15 marriages. It has, however, been pointed out to 
us by Mr. J. Arthur Barratt that reliance cannot be placed on the figures, owing to 
the fact that, though the information with reference to the num.ber of divorces rests 
on reliable bases, statistics as to the number of marriages are most uncertain. 
Figures as to marriages can only be got from States where marriages are registered, 
and up to I90G, in only 25 States of the Union, out of the whole number of 50 States, 
Avere there provisions of law for the State registration of marriage (16,606); and 
in only eight States is there at the present time anything like a complete return 
of marriage statistics (16,754). In the case of immigrants who settle in the 
United States in such numbers, a large proportion were married in their native 
countries, and these marriages are not registered in the United States (16,608-9). 
Amongst these immigrants it is fairly certain that the percentages of divorce are high ; 
and therefore, though it may be true in a sense that the proportion above referred to is 
the proportion of divorces to registered marriages, it is not in fact a true proportion to 
the total number of marriages in the United States. It should also be observed that 
the census reports of the United States include judicial separations and nullity suits 
under the head of " Divorce," thus largely adding to the statistics of divorce questions 
which do not come properly under the head of divorces a vinculo (16,670-1). 

It is further asserted that what has been described as " secret migration from ' 
" State to State in search of easy laws " has materially tended to increase the 
number of divorces. On this point, it is to be noted that, by the Constitution of the 
United States, Congress has no power to legislate upon divorce, and, therefore, no 
federal statute can be passed without an amendment to the Constitution, a difficult 
proceeding, since to do so requires the consent of three-fourths of all States of the 
Union. It, therefore, follows that each State legislates for itself in the matter, and 
this necessarily results in lack of uniformity in the laws existing in the various States, 
Owing to this lack of uniformity, to laxity of procedure in some parts of the 
country, to the diiierence which exists with reference to the duration of domicil 
or residence necessary to confer on the courts jurisdiction in these proceedings, to 
the doctrine which we are informed is clearly established in American law that a wife 
is permitted to acquire a separate domicil from that of her husband, when her 
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huslDand has been guilty of a matrimonial offence entitling her to a divorce, and to 
Article 4, section 1, of the United States Constitution (which provides that " fiill faith 
" and credit shall be given in each State to the public acts, records, and judicial 
" proceedings of every other State,") it is no doubt possible for an inhabitant of one 
State to go into another State, and, by misuse or fraudulent use of the laws and 
procedure of that other State, to obtain a decree of divorce for a cause, which 
occurred while the parties were residing outside the latter State, or for a cause which 
was not a ground of divorce under the laws of the former State. 

This question received consideration from the Divorce Congress held at Washington 
in February 1906 and at Philadelphia in November of that year, and it seems that its 
effects have been overestimated. This is the view entertained by Professor Howard 
(16,592), and assented to by Mr. Barratt. 

It is further alleged, as above stated, that divorce is granted in America for 
trivial causes. As to this Mr. Barratt points out (16,625) that nearly every cause_ which 
is permitted in the United States is permitted by the law of some state in continental 
Europe. 

The witnesses differ as to whether the number of causes has a relation statistically 
to the number of divorces. Mr. Barratt maintains it has none (16,625-9) ; but this is 
not the view taken by Mr. R. Newton Crane (16,446-7). 

Mr. Barratt points out that, whatever the reason for increase or decrease in 
percentages may be, such increase or decrease cannot be accounted for by the number 
of statutory causes for divorce. He refers to the statistics of various States, and 
shows that, whereas in some States with numerous causes the increase has been 
slight, or there has been even a decrease, as in Connecticut, in other States, having 
few causes, the increase has been considerably greater, as, for instance, in New 
York, where adultery is the only cause (16,625-7). {See also evidence of Professor 
Lawson, 23,857, 23,832-3, 23,910.) 

Considering this matter generally, it seems that there are so many factors to be 
taken into consideration in the United States, that it is not possible to argue by 
analogy that what may, or is alleged, to be, the condition in that country would 
become so here, if further facilities for divorce were granted. It may well be that 
the increase in the percentages of divorce in the United States is due to conditions 
which do not apply in this countrj'', as, for instance, the ease with which marriage 
can be entered into (Mr. Newton Crane, 16,365-16,371), and immigration (Mr. Barratt, 
16,681). There can be no doubt that people, coming from countries or places where . 
the standard of marital conduct may be lower than in the United States, when they 
find that other standards are there expected, and that the laws of the United States 
afford relief for the violation of those standards, avail themselves of the remedies 
which those laws afford (16,699 et seq.). It does not seem to be established that the 
unsettling of family life, which is alleged to exist in some parts of the United States 
among' certain classes of society, is due to any substantial extent, if at all, to the 
operation of the divorce laws ; facilities of travel, increase of luxury, a growing spirit 
of independence, a resentment of restraint, must all be taken into account ; and it 
may even be suggested that the increase of divorce (an increase which would appear 
from statistics to be taking place in other countries where there is no suggestion that 
the sexual and general morality of the country is low), is attributable in many cases 
to an appreciation of a higher standard which is required, and rightlj- required, in 
such matters (16,700-8). 

The two witnesses last referred to maintain that the standard of sexual moralitv 
in the United States is as high as, or even higher than, it is in England (Mr. Newton 
Crane, 16,445, 16,543 ; Mr. Barratt, 16,680X The cause, which heads the list of the 
numbers of cases due to particular causes, is desertion, the period for which varies in 
the different States. But it must always be kept in view that in many, if not most 
desertion cases adultery also exists, and, in a certain number, the marriage has been 
in fact already dissolved by death. 

As to the grounds, which exist in the various States and Territories of the Union 
(with the exception of South Carolina) upon which divorce may be granted, we have 
set out in Appendix XIII. a summary of these, extracted from the United States 
Census Report, previously referred to, containing a list of the causes which are 
permitted, and the States in which those several causes are permitted. We think it 
sufficient here to say that the causes vary from that of adultery, which is the sole 
cause in the State of New York, to "causes deemed sufficient by the court" in 
the State of Washington, and that the causes which are permitted in the prepon- 
derating number of States are adultery, desertion, cruelty, and conviction and 
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imprisonment for crime. The first of these causes is permitted, so far as we can 
ascertain, in all the States and Territories of the Union, with the exception of South 
Carolina, by the constitution of which State divorces from bonds of matrimony are not 
allowed. Desertion is a cause for divorce in all the States with the exception of 
four, namely : New York, the District of Columbia, and the States of North and 
South Carolina. Extreme cruelty, by which we understand such cruelty, on the part 
of either husband or wife, as to endanger the life or health of the other party or 
to render cohabitation unsafe, is admitted as a ground for divorce in 36 States and 
Territories, and imprisonment in 41. (See Appendix XIII., pp. 120, 121.) 

i\s to the courts which administer divorce jurisdiction in the United States, it 
appears from the evidence of Mr. Barratt (] 6,706) that this jurisdiction is exercised 
by the Supreme or Superior Courts for each State, and there is stich a court usually 
sitting in each connty of every State, though in some of the less thickly populated 
parts a judge may sit for more than one county. Litigants thus have the same 
facilities for bringing actions for divorce, as they have in the Supreme or Superior 
Courts for bringing any civil action. 

In conclusion, it is to be noticed that all questions connected with the law of 
divorce, its administration and the effects of it in the United States, were very fully 
considered in 1906 by the National Congress on Uniform Divorce Laws. As a result 
of their deliberations, a uniform law has been proposed by which provision is made 
by section 21 of the " Model " Act (fully set out on page 272 of the Said Census 
Report and copied in full in Appendix XXVIL, p. 189), for compliance with the 
" full faith and credit " clause, after the regulations contained in sections 7 to 10 of 
the " Model " Act have been complied with, but subject to the proviso at the end of 
section 21 — 

" That, if any inhabitant of this State shall go into another State, territory, or 
country in order to obtain a decree of divorce for a cause which occurred 
Avhile the parties reside in this State, or for a cause which is not ground for 
divorce under the laws of this State, a decree so obtained shall be of no force 
or effect in this State." 

By section 3 of this " Model " Act, the causes agreed upon by the National Congress 
on Uniform Divorce Laws as being sufficient to afford grounds for granting divorce 
are adultery ; bigamy ; conviction and sentence for crime, followed by continuous 
imprisonment for at least two years, or in the case of an indeterminate sentence, for 
at least one year ; extreme cruelty, on the part of either husband or wife, such as to 
endanger the life or health of the other party or to render cohabitation unsafe ; wilful 
desertion for two years ; and habitual drunkermess for two years. Some of the States 
of the Union have already adopted the " Model " law. 

Courts of other Countries. 

33. We have thus shortly set out the provisions of the laws of Scotland and Ireland, 
the principal British Colonies, numerous foreign countries, and of the United States. 
We have not thought it necessary to investigate the question of the courts by which 
these laws are , administered in all those countries, but we have had before us 
witnesses who have given us information on this matter from Scotland, Germany, 
France, and The Netherlands, and it may here be useful to summarise the information 
we have received. 

In Scotland, divorce cases are heard in Edinbm-gh by certain judges of the Supreme 
Court, sitting without juries. These judges, before any one of whom a case may be 
brought, are five in number. The Scottish system for enabling poor litigants to 
prosecute their cases and maintain their defences will be mentioned hereafter (p. 130). 

From the evidence of Dr. Carl Neuhaus, it appears that in Germany divorce 
petitions are filed in the county courts (Landgericht), composed of three judges, 
whose jurisdiction is unlimited, that there are nearly 200 of these courts (42,913), 
that each court is established for a district of about 250,000 inhabitants, and that the 
districts are mostly of such an area that a party, in order to arrive at a court, has not 
to travel more than about 30 miles. (42,813-7.) 

In addition, however, to the easy access to courts which is tlms afforded, poor 
litigants in Germany are assisted in bringing their cases before a tribunal by the poor 
law (Armenrecht) by which the right of free legal assistance is granted to every 
plaintiff or defendant, who produces a certificate of the local j)olice that he is not in a 
position to pay the fees of the court, and satisfies the court that the proceeding is 
bond fide, ajad that there is a prima facie case. The poor litigant is not compelled 
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to pay court or lawyer's fees, or the expense of bringing his or her witnesses or of 
copying documents, and obtains the free service of a lawyer. In the event of success 
and the defendant having means, the pauper plaintiff is entitled to recover his or her 
costs from the defendant. 

In France, every tribunal d'arrondissement, a court composed of three judges, has 
full jurisdiction, Avliich includes jui-isdiction in divorce. There are 375 such courts. 
In addition, there is a system in force called the "assistance judiciaire "by which 
poor people can conduct their cases with no expense. The " assistance judiciaire " is 
largely used in divorce cases, as will be seen from the tables for the years 1907, 1908, 
and 1909, supplied to us by Monsieur Mesnil, from which it appears that, in the year 
1907, 9,599 applications for " assistance judiciaire " in such cases were made, of which 
3,952 were granted, the result of the cases being that the person assisted was 
successful in 2,628 cases. In 1908, 9,G87 applications for "assistance judiciaire" 
in divorce cases were made, of which 4,204 were granted, the result of the cases 
being that the person assisted was successful in 2,760 cases. In 1909, 9,807 applica- 
tions for " assistance judiciaire " in divorce cases were made, of which 4,390 Avere 
granted, the result of the cases being that the person assisted was successful in 
2,777 cases. The provisions as to "assistance judiciaire," with the statistics above 
referred to, are given in full in Monsieur Mesnil's evidence (Vol. III. pp. 485-6). 

In The Netherlands, there are 23 local courts having exclusive high court jurisdic- 
tion in their districts, from which an appeal lies to the courts of appeal, of which 
there are five. These 23 courts have jurisdiction in divorce in cases where the 
petitioner is domiciled in the district of the court (43,225). A system of procedure 
in forma pauperis exists, of which, from the statistics supplied to us by Dr. Bisschop, 
Appendix XIX., pp. 148-9, considerable use seems to be made. 

It will thus be seen that in these countries very much greater facility is afforded to 
poor litigants for having their matrimonial disputes tried, both by reason of the ease of 
access to the court and the system of legal assistance, than exists in this country. 

Noticeable Points. 

34. Without making a detailed comparison under the numerous points which arise, 
certain, striking features are to be nc^ticed from the foregoing statement of the English 
and other laws, viz. : — 

(1) That the whole administration in this country of the laws relating to divorce 

and other matrimonial causes (except under the Summary Jurisdiction Acts) 
is concentrated in London, althoiigh there are large numbers of the 
population resident in districts far remote from London. 

(2) That in England and some of the British Colonies, which alloAV dissolution 

of niarriage, there is a difference made between the sexes, whereas in 
Scotland and most of the other countries mentioned, and in Ncav Zealand 
and New South Wales, Cape Province and Natal, no distinction is anade 
between the position of a man and a wom.an, though the two first-named 
Colonies appear to require compliance with certain provisions as to domicil. 

(3) That, while in England adultery is the only ground of divorce (coupled, in the 

case of a suit by a wife, Avith certain other aggravating circumstances), in 
almost all other countries, which permit of divorce a vinculo, other grounds 
are admitted. 
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PART VIT. 

Questions. 

35. Having given a short account of the present state of the English ln'w, ol how 
that law arose, and of the laws of most other civilised countries, we now proceed to 
state the questions which seem to us to arise for consideration. 

Those questions may be stated as follows : — 

(I) Should any, and, if any, what courts have jurisdiction to hear and determine 
divorce and other matrimonial causes, at any, and, if any, at what places, 
in addition to the High Court sitting in London? 
(II) What should be the extent of such jurisdiction, and what procedure should 
be adopted ? 

(III) Should any, and, if any, what alterations be made with regard to the 

exercise of the jurisdiction conferred by the Summary Jurisdiction (Married 
Women) Act, 1895, and the provisions of the Licensing Act, 1902, relating 
to separations in cases of habitual drunkenness? 

(IV) Are any, and, if any, what amendments of the said Acts of 1895 and 1902, 

and of the procedure and practice thereunder desirable ? 
(Y) Should the law be amended, so as to place the two sexes on an equal footing, as 

regards the grounds upon which divorce may be obtained? 
(YT) Should the law be amended so as to permit of divorce being obtained on 

any, and, if any, what grounds, other than those at present allowed ? 
(VII) Are any other, and if any other, what amendments needed in the law, pro- 
cedure and practice relating to divorce, nullity of marriage, and other 
matrimonial questions ? 
(VIII) Should any, and, if any, what provisions be made for preventing or limiting 
the publication of reports of divorce and other matrimonial cases ? 

36. It will be observed that the first four questions are concerned with the admini- 
stration of the law, though they may in some respects involve amendments of the existing 
law, while the next three deal mainly with alterations in the existing law, and only 
incidentally with improvements in the present procedure and practice. The last 
question may be regarded separately. 

We have considered the questions with the anxious desire that any recommenda- 
tions we might make should be of a natiire to strengthen, and not to weaken, the 
national character, to promote the highest possible standard of morality for both sexes 
and of regard for marriage and family life, and the best interests of society and the 
State ; and that they should provide for the administration of jiistice in matters with 
which the inquiry is concerned, in siich a way that adequate means should be available 
for all classes of the community to bring their cases before courts of justice. 

37. It will be convenient to make particular observations about the matters involved 
in each question, when we come to deal with the questions separately, but it seems 
necessary to indicate, as a preliminary, the views which we entertain as to the principles 
to be adopted by the Legislature with regard to divorce. 

PART VIII. 

Consideration of the Basis of the Report. 

38. Throughout the evidence given before us we have found no general objection 
to the consideration of all the above questions, though individual witnesses object to 
certain of the suggestions which have been made to us, and vary in their views as to 
the best way of dealing with the different points involved. Although a few of the 
witnesses, who appeared before us, would like to see the Act of 1857 repealed on 
religious grounds (and the question of such repeal was open for our consideration), 
they obviously felt that such a course was not practicable, and the. suggestion that 
the Legislature should now consider marriages absolutely indissoluble may, in 
our view, be dismissed from consideration. But some of these witnesses, who 
object to divorce altogether, have frankly faced the view above expressed, and have 
put forward objections to any extension of the grounds of divorce, and to any facilities 
for putting the law in force being given byond those which are at present afforded, 
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though some of them seemed to feel that whatever the law is, it should not be left 
unavailable to those who need it, for want of means to enforce it. 

39. The main ground urged by those who objected to any extension of the 
grounds for divorce proceedings was that such extension would be contrary to 
Christian principles. This subject is discussed in all its bearings in the Chairmans 
notes above referred to, and in many parts of the evidence, but in our opinion it 
does not seem desirable that this Commission should attempt to express any 
definite opinion as to what are the true Christian principles applicable to this subject. 
Opinions of persons equally learned, equally able, equally pious and honest, equally 
disinterested and hmnane, and equally public spirited, have differed and still differ 
upon the point, although the original materials upon which the differing opinions are 
formed are of a limited character. From these original materials has grown up an 
immense literature, which embraces the writing and opinions of early Fathers of the 
Christian churches, the provisions of ecclesiastical councils, decrees of emperors and 
popes, penitentials for the guidance of priests, canons of the churches, and writings 
of theologians and jurists. These productions were necessarily aff'ected_ by the state 
of belief and knowledge, which existed at the respective times of their issue, and 
it seems to us that some of the conceptions on which they are based may fairly be 
reconsidered in modern times. 

We do not propose to attempt the task of giving any summary of these writings 
and documents nor of the opinions and conceptions to be found in them. They have 
been extensively examined and discussed in the works of various well-known authors. 
Broadly speaking, the differing opinions have resulted in the acceptance by Roman 
Catholics of the doctrine of the indissolubility of marriage (although, as previously 
indicated, practical relief was afforded by the application of the doctrine of nullity _), 
while Protestant communities have generally treated the tie as dissoluble but have 
differed as to the grounds upon which it might be dissolved. 

40. We think, however, that it is important that we should state the views of 
theologians and scholars v/ho have been called' before us, in order to assist in 
arriving at a conclusion as to the attitude which should be adopted by the State. 

For a full appreciation of this evidence, which was given with much learning 
and in much detail, we must refer to the Minutes of Evidence, but we think it will 
be convenient to give a brief summary of what we conceive to be the points of 
principle stated by each of these important witnesses in relation to the main question 
of dissolubility. 

It will be observed that, upon this main question, there are wide differences of 
opinion. In the evidence given before us, opinions were maintained in favour of each 
of the following principles : — 

That all marriages are indissoluble. 

That Christian marriages are indissoluble. 

That marriage is dissoluble on the ground of adultery only. 

That marriage is dissoluble on the grounds of (1) adultery, or (2) desertion. 

That marriage is dissoluble on other serious grounds based upon the necessities 
of human life. 

The Right Rev. the Bishop of Birmingham, Dr. Gore (now Bishop of Oxford) (Vol II 
21,238-21,728), " l j , k . ., 

Considers that consummated marriages should be treated as indissoluble in the 
Church (21,243), but this proposition is limited to Christian marriages, though, prima 
facie, all marriages entered into in England not specifically Jewish should be 'treated 
as Christian (21,505). This view is different from that previously stated in the first 
edition of his book on the " Sermon on the Mount," in which he expresses the opinion 
that the exception contained in chapters V. and XIX. of St. Matthew's Gospel does 
not prohibit the remarriage of an innocent man who has put awav his wife for 
adultery (21,569, 21,576, 21,589). 

Rev. Herbert Hensley Benson, Canon of Westminster and Rector of St. Marqaret^ 
Westminster (Vol. II., 22,511-22,913), 

Considers that the conditions of divorce are properly to be determined in the light 
of Christian principle, with reference to the actual necessities and circumstances of 
men, and that Christ's words in St. Matthew and St. Mark are not legislative (22 579- 
22,587, 22,606-22,608a, 22,715-6, 22,808-22,814). 
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Monseigneur Moyes, Canon of the Arch-diocese of Westminster and Prelate of the 
Roman Court (Vol. II., 22,914-23,051), 

Considers that, a Christian marriage, that is one in which the parties are baptized 
Christians (22,912-3), which has been consummated (22,940), being a sacrament in 
which the imion of the parties is wrought and ratified by God (22,921, 23,038), has 
a paramount and immutable character of Divine law, and is absolutely indissoluble, 
except by the death of either party (22,921). 

The Right Rev. the Bishop of Ely, Dr. Chase (Vol. II., 23,052-23,194), 

Considers that according to the three earliest witnesses — St. Mark, St. Luke's 
version of " Q," and St. Paul (the earliest of all) — Christ taught the absolute indissolu- 
bility of marriage which is a strong argument for the conclusion that Christ taught 
that marriage cannot be dissolved for any reason, but that St. Matthew did represent 
Christ as allowing an exception. He is of opinion that, while much remains uncertain 
as to the teaching of Christ as to divorce, there is one conclusion absolutely beyond 
doubt, namely, that there is no version of Christ's teaching and no interpretation of 
any version of Christ's teaching which does not forbid divorce except on the one and 
only ground of adultery (23,093, Vol. II., p. 436, 23,175-7). 

Rev. W. P. Paterson, D.D., Professor of Divinity in the University of Edinburgh and 
a Minister of the Church of Scotland (Vol. II., 23,195-23,385), 

Considers that the extension of the scope of divorce beyond the specific case of 
adultery is justified on the ground that, while the ideal which Christ set up is 
binding upon members of His Kingdom, it ought not to be imposed by force upon a 
mixed society, including many who are non-Christian or only nominally Christian 
(23,245), and that the duty of the State in relation to the dissolution of marriage is 
not to make the Christian ideal compulsory, but to make provision for the relief of 
those w^ho suffer injustice in marriage, in so far as this shall be compatible with the 
general interests of society (23,245), and he gives as instances of such grave injustice, 
malicious desertion, and habitual drunkenness or criminality, and he recognises no 
distinction between a Christian marriage and a non-Christian marriage in its possible 
dissolubility (23,268). He would justify divorce when the situation was intolerable 
from the above causes (23,303, 23,315). 

Rev. William Sanday, D.D., Lady Margaret Professor of Divinity at Oxford, a Canon 
of Ghristchurch (Vol. III., 38,476-38,671), 

Considers that Our Lord's words, however reported, express a moral ideal rather 
than a positive rule (38,511, 38,556), and that they did not exclude the possibility 
of exceptions (38,517, 38,520, 38,575, 38,581), that the one exception stated in the New 
Testament need not be treated as necessarily excluding all others (38,580-1), that 
the recognition by Christians of a lofty and unqualified moral ideal does not of 
necessity prevent a Christian State from legislating (as it were) upon a lower level 
(38,499), and that in determining what other exceptions may legitimately be made 
to Our Lord's ideal, there is room for a statesman at the present day to consider 
what is best in the interests of the higher expediency (38,582, 38,670, 38,671). 

Rev. William Ralph Inge, D.D., Lady Margaret Professor of Divinity at Cambridge 
(now Dean of St. Paul's) (Vol. III., 38,672-38,776), 

Considers that the doctrine that marriage is absolutely indissoluble cannot be 
proved from the New Testament, and that Our Lord's prohibition of divorce was 
absolute in form rather than intention (Vol. III., pp. 256-258). He considers that 
the duty of a Christian State is to legislate with du.e regard for the imperfections of 
human nature, while at the same time recognising the imperative obligation to 
maintain the unique sanctity of the marriage contract which Christ unquestionably 
intended to emphasize in the strongest manner (ih., p. 259) (38,774-776), and he does 
not see why the State should not assume the power of dispensation in a few cases 
besides adultery, the instances of such cases which he gives being brutal cruelty, 
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habitual drunkenness, conviction of a felony, and desertion (38,702-38,705) (;i6., 
pp. 256-60). He thinks that the State might permit of divorce being granted on 
the serious grounds he mentions, and still be acting in accordance with Christian 
principles (38,774-6). 

Rev. James Benney, 'D.D., Professor of Neio Testament Theology in the United Free 
Church College of Glasgow (Vol. Ill, 38,777-38,989), 

Considers that nothing in the law should tend to disparage the Christian ideal of 
marriage as the permanent union of husband and wife, with a view to family life, a 
union which is recognised by society and which is the nursery both of Church and 
State, but that the law has to take account of facts by which in certain cases marriage 
Is unquestionably destroyed, and that, for dealing Avith those facts. Scripture gives us 
no authoritative guidance. It neither prescribes nor precludes the remedy of divorce, 
and of a new marriage, in dealing with any or all of them {ih., p. 265) (38,789, 38,838, 
38,913, 38,948). 

Eev. J. P. Whitney, Professor of Ecclesiastical History at Kings College, London 
(Vol. HI., 38,990-39,105), 

Pointed out to the Commissioners the views entertained by the Reformers on the 
subject, and stated that, though there were differences as to the grounds upon which 
divorce ought to be permitted, the continental Reformers were agreed on the general 
principle that marriage was dissoluble, in certain circumstances, such as adultery, which 
they based on Our Lord's views, and desertion, in which views many extremely learned 
men in the Church of England concurred (38,996, 39,070-2, 39,079). He himself, 
however, considers that taking the conception of the Church throughout the greater 
part of its history. Our Lord certainly laid down a general principle which was 
absolutely binding upon Christians without any modifications (39,017-8), and that He, 
with the utmost strictness, forbade a re-marriage [after divorce] of any kind (39,033). 

Rev. G. W. Emmet, Vicar of West Hendred, Steventon (Vol. III., 39,106-39,175), 

Considers that the New Testament is clear and decisive in its statement of the 
main principle, but leaves a margin of uncertainty as to possible exceptions, and that 
the conclusion to be drawn is that we are meant to go to the Bible for principles, not 
for detailed legislation (39,114). In his view, adultery is clearly an exception to the 
general principle, and, arguing from the passage in the 1st Epistle of St. Paul to 
the Corinthians and its probable interpretation, his view is that it is not necessarily 
the sole exception. He thinks that the Christian Church ought to be able to acquiesce 
in certain other carefully restricted exceptions, but that whether those exceptions are 
really necessary is a point which should be decided by the social requirements and 
conditions of the age (39,116). Nor does he, when expressing this view, see that any 
distinction should be drawn between Christian and non-Christian marriages (39,128). 

Rev. J. Cooper, D.D., Professor of Ecclesiastical History in the University of Glasgow 
and a Minister of the Church of 8cotland{Yol. III., 39,176-39,303), 

States that although the Church of Scotland recognises divorce for adultery and 
desertion, he considers it doubtful whether the clause " except for fornication " was ever 
spoken by Our Lord, and having regard to the uncertainty which is increasing among 
scholars on this point, he is of opinion that marriage should be treated as indissoluble 
(39,192-197). 

Rev. Canon Hastings Rashdall, Fellow and Lecturer of Neic Colleqe, Oxford (Vol III 
39,304-39,422), 

Considers that while the only principle that is absolutely binding upon Christians 
for aU time is, that the ideal of marriage is life-long monogamous union, a Christian 
may quite well recognise that the conditions of marriage are a matter, which the State 
should regulate, in accordance with its view of social expediency, provided that, in the 
notion of social expediency, is included the cultivation of a high ideal of life and 
character and not merely the promotion of maximum jjleasure. He is of opinion 
that no principle of rehgion or morality forbids divorce with liberty of remarriage. 
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if a sufficient social advantage can thereby be secured, including, in the notion of 
social advantage a strong public opinion in favour of permanent marriage and fidelity 
to marriage bonds, and a generally healthy state of feeling as to sexual relations (39,306, 
paras. 4 and 7). 

Bev. H. B. Swete, D.D., Regius Professor of Dwiiiitij, Cambridge (Vol. III., p. 316j, 

Considers that in its original form. Our Lord's condemnation of j-einarrJag(' after 
divorce was absolute, i.e., that He stated no exception, but he does not draw the 
inference that it is not lawful for the Church, or for a Christian State, to permit divorce 
or re-marriage in any circumstances. Both, however, are strongly to be dep](;catec', 
because both are departures from the Christian conception of marriage; neither wa,-, 
contemplated by Our Lord ; and, if they must be conceded, this should clearly be done 
only under grave necessity, and because of the a-KXrjpoKapSia [hardness of heart] 
which the new law of love has not yet dispelled (page 317). 

Fev. W. Emery Barnes, D.D., Hulsean Professor of Divinity, Cambridge (Vol. IIL, 
39,423-39,459), 

Considers that the words "except for fornication" belong to Our Lord's own 
teaching, and that divorce (which is merely declaratory of a fact) may take place for 
the cause of fornication (39,426), which word the witness takes to mean all sexual 
immoral conduct (39,427-9). He does not regard the teaching to be found in the 
Gospels as teaching the absolute indissolubility of marriage, but its dissolubility only 
on the one ground of sexual immoral conduct after marriage (39,431). lie could 
imagine the possibility of other things than adultery really destroying the bond of 
marriage effectively (39,436). 

Mr. B. L. BlaeUurn, K.C. (Vol. III., 39,460-39,554), 

Chancellor to the Primus of the Episcopal Church in Scotland, who attended bj^ his 
request and the request of the Bishops of that Church, stated that the attitude of the 
Episcopal Church in Scotland in the matter of divorce is the same as that adopted by 
the Church of England (39,462), and that the first-mentioned Church adopted the 
resolutions passed by the Lambeth Conference in 1888, which were reconsidered and 
repassed in 1908, and will be found set out in full later. He, however, pointed out that 
the Consultative Council of the Episcopal Church in Scotland recently passed a canon 
(which he expected would be ultimately adopted as a canon of the church) to the 
eft'ect that — 

" no clergyman shall perform the marriage service for either of the two persons 
between whom divorce has been pronounced during the lifetime of the other 
party " (39,465; ; 

and that in his view the Episcopal Church in Scotland, which has always held the view 
that desertion is not one of the grounds for divorce justified by Scripture (39,495), 
would also forbid re-marriage by a clergyman after a divorce on the ground of 
adultery whether the person was innocent or guilty (39,496-499, 39,507-508). 

Bev. J. Scott Lidgett, D.D., President of the Wesleyan Methodist Conference and 
Warden of the Bermondsey Settlement (Vol. IIL, 39,717-39,780), 

Considers that, even supposing the conditional words " except for the cause of 
adultery " have been introduced from another source, it hardly follows that they are 
spurious or have been simply introduced by reason of the infirmity of the flesh, and 
that moreover, after the long usage and the long imderstanding of the Gospels, it 
would at the present time be impracticable to turn aside from what has been so long 
the textus reeeptus for popular, as well as for scholarly, purposes everywhere (39,720). 

The Right Bev. Pearson M'Adam Muir, D.D., Minister of Glasgow Cathedral and 
Moderator of the General Assembly of the Church of Scotland (Vol. IIL, 
39,858-40,030), 

Considers that it has always been taken for granted in Scotland that Our Lord's 
words are the basis for the grounds of divorce (39,971), and further that divorce for 
desertion is supposed to be the Scriptural inference, and is regarded as in accordance 
with the spirit of the New Testament (39,973). 
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Mr. G. N. Johnston, K.C., LL.D., Procurator of the Church of Scotland (Vol. III., 
40,031-40,226), 

Considers that the recognition of adultery and desertion, as grounds for divorce by 
the State, has been in harmony with the general law of the Church (40,035), but he 
does not consider that, as regards desertion, it originated on scriptural grounds, 
though those who advocated it would endeavour to show that it was within the 
sanction of Scripture (40,209). 

Mr. Frederic Harrison, President of the Positivist Committee, 1880-1905 (Vol. III., 

4a226a-40,257), 

Considers that from the strictly religious point of viqw of the Positivists, there is 
normally and regularly neither divorce nor re-marriage, even though one spouse be 
left physically, but not spiritually, widowed (40,235). 

Mr. Isaac Sharp, General Secretary of the Society of Friends (Vol. III., 40,258-40,292), 

Does not suggest, on behalf of the Society of Friends, that the present divorce 
laws are contrary to the principles of the Society of Friends (40,290), but advocates 
that, as the Society has always proceeded upon the principle of the equality of the 
sexes in spiritual matters and in Church government, they should be placed on an 
equality as to causes for divorce (40,264-5, 40,289). 

Mr. H. W. Hill, Secretary of the English Church Union (Vol. III., 40,293-40,359 and 
40,438-40,444), 

Considers that divorce is contrary to the law of Christ, as declared by the Church 
in the Book of Common Prayer where it deals with the marriage service, and in the 
Canons of the Church of 1603, of Canterbury and York of 1604, Canons 106, 107, 108, 
and that these are in accordance with the Gospel teaching (40,302-8), and he considers 
that there is no SLibstantial difference between his opinion and that entertained by 
Mr. Wood as to the operation of the pre-Reformation canon law (40,438, 40,440). 

Rev. E. G. de Salis Wood, B.D., Vicar of St. Clement's, Camhridge, Member of the 
Council of the English Church Union (Vol. III., 40,360-40,437), 

Does not base his view that marriage is indissoluble upon any special Christian 
dogma, but bases it upon the fact that he regards marriage as a Divine institution, 
instituted in the time of man's innocency, that is, that, along with the creation of 
man, the Creator intended that there should be marriage between man and woman, 
and that it was not owing to the choice of man and woman that this condition of 
marriage arose, but that it was of Divine, not of human, origin (40,372-3). He 
considers that the Church holds marriage to be indissoluble, not only in the case of 
Christians, biit of non-Christians also (40,384-5). 

With regard to the teaching of the New Testament, he considers that, without any 
exception, marriage is indissoKible, and therefore divorce a vinculo impossible 
(40,387). Generally his view is, that the law of the Church of England rests, not 
upon the Canons of 1603, nor upon the Prayer Book, but upon the fact that the 
Canon Law, at any rate prevailing in the Western Church, including England, up to 
the time of the Eeformation, ^vas decisive against the theory that marriage was 
dissoluble, that no change was made at or after the Reformation in the law of the 
Church, and, therefore, it remains to this day as it was before the Reformation 
(40,387, 40,402). 

Mr. A. J. Shepheard, Chairman of the General Purposes Comfnittee of the Congrega- 
tional Union, Secretary of the Protestant Dissenting Deputies (Vol. ill 
41,785-41,855), 

Presented the view of the Congregational Union that there should be no extension 
of divorce, beyond the one ground of imfaithfulness, but he also stated that, with 
regard to the scriptural ground, there was difference of opinion amongst Congre- 
gationalists as to whether Christ's command was absolute, without exception, or 
whether it allows one exception, or whether there may be more than one exception, all 
these views being held (41,821-2). 
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Bev. J. D. Jones, M.A., B.D., Ex-chairman of the Congregational Union of England 
and Wales (Vol. III., 41,956-4^2,017), 
Stated that the general view of the Congregational Union was that adultery 
should be the sole ground, this opinion being based partly on scriptural reasons and 
partly on the general conception of marriage which obtains amongst Congregation- 
alists (41,967-9), but some members expressed views in favour of divorce on other 
grounds (41,973-6). 

41. Communications were addressed to various Church bodies, in addition to those 
to A\'hich the witnesses already mentioned belonged, and the following resolutions 
or statements were forwarded by some of them to the Secretary and put in evidence 
by liim (42,018, et seq.) : — 

The British and Foreign Uiiitarioji Association. 

The committee did not feel that there was any occasion for the association to be 
specially represented before the Commission. 

The Baptist Union of Great Britain and Ireland 
Did not think they could usefully give evidence. 

The Pri'mitire MetJiodist Church 

Expressed the opinion that there should be equality, as between the sexes, in 
relation to the grounds of divorce. 

The Salvation Annij 

Expressed the view that, having regard to the evidence already placed before the 
Commission, they did not think they coald usefully occupy the time of the Commission 
further. 

The General Assemhly of the Presbyterian Church of V/ales 

Expressed the view, " that whilst equal facilities should be afforded to all classes 
" of the community of obtaining divorce where the bonds of marriage have Deen 
" violated by either party, great care should be exercised in any legal changes that 
may be effected lest they should diminish the sanctity and obligation of the 
" marriage vow," and "that the legal and moral liability should be the same with 
" regard to both sexes." 

The Presbyterian Church of England 

Expressed the view that adultery was the only cause which the Church recognises 
as a proper ground for divorce, and believing adultery to be equally sinful on the 
part of the husband and of the wife, regards adultery alone, even if unaccompanied 
by cruelty, as a sufficient ground for divorce. 

The Greek Church. 

The Great Archimandrite felt himself unable to give evidence or prepare a 
memorandum. 

42. The questions upon which the witnesses above referred to have expressed their 
views have been the subject of consideration at many ecclesiastical assemblies of 
variou.s degrees of authority, during the last few years. We do not consider it neces- 
sary to cite the conclusions of any of these assemblies, with the exception of that known, 
as the Lambeth Conference of Bishops in 1888. " That Conference was not indeed 
" a council, and did not set forth its resolutions as authoritative ; but there is no 
" representation of the Anglican Church to which more weight will be universally 
" accorded ...."".... There can, however, be no doubt that the 
" resolutions of the Lambeth Conference are by far the most important utterance on 
" the subject which the Anglican Church has delivered^^for centuries." (Mr. Watkins, 
"Holy Matrimony," pp. 430, 431.) 

The Conference adopted three resolutions out of four drafted by a committee, the 
chairman of which was the Bishop of Chester. Those adopted are as follows : — 

(A) " That, inasmuch as Our Lord's words expressly forbid Divorce, 
except in the case of fornication or adultery, the Christian Church cannot 
recognize Divorce in any other than the excepted case, or give any sanction to 
the marriage of any person who has been divorced contrary to this lavr, during 
the life of the other party. 
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(B) " That under no circumstances ought the guilty party, in the case of a 
divorce for fornication or adultery, to be regarded, during the lifetime of the 
innocent party, as a lit recipient of the blessing of the Church on marriage. 

(C) " That, recognizing the fact that there always has been a difference of 
opinion in the Church on the question whether Our Lord meant to forbid 
marriage to the innocent party in a divorce for adultery, the Conference recom- 
mends that the Clergy should not be instructed to refuse the Sacraments, or 
other privileges of the Church, to those who, under civil sanction, are thus 
married." 

These resolutions were reconsidered and passed again in 1908 by the Lambeth 
Conference in that year. 

43. The evidence of the lale Rev. Dr. Hermann Adler, formerly Chief Rabbi in 
England, and of Mr. Israel Abrahams, Reader in Talmudic and Rabbinic literature 
in the University of Cambridge, on the subject of the JcAvish views on divorce will be 
found in Vol. III., pp. 406-411 and pp. 228-237 respectively. 

44. We may conclude this summary, by referring to the speech delivered by 
Mr. W. E. Gladstone, on the 31st of July, 1857, in opposition to the second reading of 
the Bill of that year, in the House of Commons, when he said : — 

" Now, Sir, it is not to be dissembled that a very great diversity of opinion 
prevails with respect to the true construction to be put on Scripture in this 
matter. There are, in the first place, those who think that the prohibition of 
divorce — that is, divorce carrying with it the power of re-marriage — is absolute. 
There are those who think that there is in Scripture permission to marry after 
divorce in case of adultery alone, but that the permission is limited to the 
innocent man, and that there is not given to the woman, under any circumstances, 
liberty to marry. That I believe to be the most ancient opinion of the Christian 
Church after the old law, as I shall call it, of indissolubility. There are those 
who go one step further. They give liberty of divorce and re-marriage both to 
the innocent man and to the innocent woman. There are others who give liberty 
of divorce after adultery to both parties, if they are innocent, and to the man, 
although he is guilty. There are others, and that is the description of the 
Scotch law at the present moment, who give it to both whether innocent or 
guilty, provided there is no intermarriage between the guilty parties. There is 
another class that permits the intermarriage of the guilty parties, and there is 
another which considers that divorce may be permitted, not only for adultery, 

but for other causes We have many causes far more fatal to the 

great obligations of marriage, as disease, idiocy, crime involving imprisonment 
for life, and which, if the bond be dissoluble, might be urged as a reason for 
divorce ; . . . . With respect to the great question of the indissolululity 
of marriage, let me observe that we had too much dogmatism, but the length to 
which I should push the argument is this — That the Gospel was intended to 
work out a certain great and provident result ; and the mode of attaining this 
result, the most precious and blessed for mankind at large, was, in the wisdom 
of God, not by means of commands and forms in a rigid shape, but rather hj 
the infusion of a new spirit into the precepts of the law, a spirit that pervaded 
every artery and vein of society, raised its tone from the degradation of 
heathenism, abolished the cruel sacrillce of human life, abolished the exposure 
of children, abolished polygamy, abohshed slavery." — (Hansard, 3rd series 
vol. 147, 838-841.) 

45. It seems clear that no common accord or understanding has been reached, 
even at the present day, although the controversies have turned and still turn mainly 
upon the actual words used in passages of Scripture, to which the witnesses have 
referred. 

46. Having adverted to this difference of Ecclesiastical opinion, we think we should 
point out as a striking feature of the evidence that theological difficulties have 
weighed little with the great mass of the lay witnesses, and, that among those Avho 
feel them, there are great differences of opinion. With few exceptions, the lay 
witnesses pass them by, as if they concerned theologians rather than the practical 
legislator, l^ngiish laymen seem generally to base their views, not upon ecclesiastical 
tradition or sentiment, but upon general Christian principles, coupled with common 
sense and experience of the needs of human life. 
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It tas to be remembered tliat members of Christian Cliurches are not alone 
concerned in the matters which form the subject of onr inquiry. There are large 
numbers of persons, subject to the Stdte, who do not belong to any Christian com- 
munion, or are only nominally Christians, and are not interested in the theological 
points upon which opinions have been expressed before us. 

47. The result is that we are imable to find any general consensus of Christian 
opinion, which would exclude any of the questions stated above from being freely 
considered. In view of the conflict of opinion which has existed in all ages and in all 
branches of the Christian Church, among scholars and divines equally qualified to 
judge, and the fact that the State must deal with all its citizens, whether Christian, 
nominally Christian, or non-Christian, our conclusion is that we must proceed to 
recommend the Legislature to act upon an unfettered consideration of what is best for 
the interest of the State, society, and morality, and for that of parties to suits and 
their families. 

PART IX. 

C0XCI;USI0N AS TO THE BaSIS OF THE EePORT. 

48. We have come to the conclusion that our Report should proceed upon the 
basis that the State should not regard the marriage tie as necessarily indissoluble 
in its nature, or as dissoluble only on the ground of adultery ; but, regarding the 
dissolubility of the tie as not limited to the ground of adultery, may allow other grave 
causes. AYhat those causes are, and how they are to be determined, will be 
considered hereafter. 

49. We are thus enabled, and consider it o^lr duty, to examine the expediency of 
reform in relation to all the questions, which we have stated for consideration. 

50. After the long inquiry upon which we have been engaged, and after close 
consideration of the mass of evidence which has been laid before us, we are of 
opinion that there is necessity for reform in this country, both in procedure and in 
the law, if the serious grievances which at present exist are to be removed, and if 
opportunities of obtaining justice are to be placed within the reach of the poorer 
classes. So far from such reforms as we recommend tending to lower the standard 
of morality and regard for the sanctity of the marriage tie, we consider that reform is 
necessary in the interest of morality, as well as in the interest of justice ; and in the 
general interests of society and the State. We shall deal with these matters more 
fully, when we come to examine into the nature and extent of the reforms, which we 
think should be adopted. 

51. It will be convenient to refer first to the necessity for the reform of procedure. 
It is beyond all manner of doubt established, by the OAddence before us, that the cost 
and inconvenience of proceedings in London place such proceedings beyond the reach 
of numbers of the poorer classes. The matter could not be put more clearly than it 
was by Mr. Justice Bargrave Deane, who has had more experience of the Divorce 
Court than any other witness, having been in practice in that court at the bar as 
junior and leader for over 25 years, and a judge of the court for the last seven years. 
His evidence on the point was as follows : — 

" 791. Perhaps on some of the matters we have to ask about your earlier 
experience will be very useful. You were counsel at that bar for the whole of 
your practice ? — For over 25 years." 

" 792. In the Probate and Divorce Division? — Yes." 

" 793. So that you came personally into contact with the solicitors, and, of 
course, the parties to the suits ? — And with the King's Proctor, which is perhaps 
more important." 

" 794. I do not think that anybody perhaps possesses so much experience of 
the court as you do yourself. ISlow have you your memorandum which you have 
prepared, before you? — Yes, I have." 

" 795. The first part deals with the question of courts, and I see you commence 
by saying that relief should be open to all, so far as it is possible to make it so. 
Perhaps, without going through the memorandum, you will give me a short 
statement of your views on the question of local tribunals ? — I have approached 
this question, and I have always considered it rather from the moral point of 
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view than anything else ; what will most tend to morality. I do not think you 
ought to look at what is expedient, or what is cheap, or anything of that kind ; 
hut ^vhat will make for the morality of the country, and my view is, that from 
that point of view, the question of divorce is more a question for the poor than 
the rich. The poor are more Hable from want of education, and from want of 
surroundings, to fall into immorahty than the rich. The lich have their homes, 
and their comforts, and their friends, who are of a different position, and who 
can, by their own advice and conduct, keep people straight ; and therefore I feel 
that this Commission is dealing with the question of real honest morality. Apart 
from that, of course there is the question, which is the general question, of ' a 
law for the rich and a law for the poor.' That, of course, is so commonplace 
that I need not go into it. I think the divorce laws should be equally open to 
the poor as to the rich, in the sense that they require it as much as the rich do, 
and more so, in my opinion." 

" 796. Do you find, in your judgment, it is so at present? — Yes." 

" 797. 1 mean, do you find that poor people cannot, practically, owing to 
expense and otherwise, avail themselves of the High Court ? — They are abso- 
lutely debarred from it, except those who live within reach of London, or who 
have a little more money than others, or who have saved up." 

" 798. Do you find that saving up has taken many years in some cases ? — 
Many 5:'ears. I have known a man take 10 years to save money for his divorce, 
•and during all that time he was living on in a condition of being neither 
married nor unmarried. He was living like that all those years." 

" 799. I remember a case of 20 years ? — Well, I have known of 10. I do not 
remember 20." 

" 800. Still, it is quite common for people to save for many years ? — Yes. 
Now the question of divorce for the poor must mean local courts ; you cannot 
bring them to London — it is im.possible ; and when you talk about local courts 
you are at once met with the great difficulty of harmony." 

52. These statements are supported by practically the whole of the evidence which 
has been given before us on the question of the administration of justice. It is 
obviously imsatisfactory that, while courts have been established in which the poor 
can sue and be sued in respect of small debts and torts and compensation for injuries, 
they should have no means of redress in these graver matters, except in so far as 
they are dealt with under the jurisdiction possessed by the magistrates and justices 
in separation and maintenance cases. 

53. It has been said that there is no demand for reform in this respect. This 
point will be dealt with fully under the head of Question I. later on, where we express 
the opinion that there is a real need and demand for reform. 

54. It has been further said that it would militate against the morality of the poorer 
classes, if facilities for bringing their divorces and other matrimonial cases before the 
courts were extended, beyond those which at present exist. The evidence before us 
and other general considerations, do not lead to this conclusion. The state of social 
morality before the Act of 1857 was the subject of strong comments, from time to 
time, by eminent preachers and writers, some of which, referred to by Canon Hensley 
Henson, will be found in his evidence (22,527-82). Mr. Bishop, whose book on 
" Marriage, Divorce, and Separation " is a standard work, writes thus of the Deriod 
before 1857 (Vol. I., sec. 51, ed. 1891, pp. 21-2) :— ^ 

. . . . " Indeed it is well known that in England, where divorces from 
the bond of matrimony have till lately been attainable only on application to 
Parliament, in rare instances, and at an enormous expense, renderino- them a 
luxury quite beyond the reach of the mass of the people', second marriages 
without divorce, and adulteries, and the birth of illegitimate children, are of 
every-day occurrence ; while polygo.my is in these circumstances winked at 
though a_ felony on the statute book. Laws punishing adultery, except as an 
ecclesiastical offence, are there unknown ; and they are so in countries generally 
where divorces are not allowed, or allowed but for a single cause." 

Section 52. . . . . " That the wrongs vrhence corne divorces are evils 
no one denies. If the refusal of divorce would prevent them, all would prav for 
it. But the experience of every State and country withholding this redress is 
practically, however men theorize, that no form of matrimonial delinquency is 
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less prevalent there than elsewhere. And to the extent to which separations 
actually occur, the coinmiinity is remitted back to the condition it would be in 
if marriage itself was abolished. Nor is there any subject other than marriage, 
upon which any man claims that the commission of a wrong can bo prevented 
by the law's denying redress to the injured person." 

55. The statistics of cases heard in the divorce court from its establishment to the 
present time show that the rate of increase of these cases is only rather more than the rate 
of the increase of the population. The statistics are given under the head of Question I. 
at p. 54, where the figures showing the increase of population are also given. 

It will be convenient here to set forth the table, given in the Civil Judicial Statistics 
for 1910, p. 84, showing the position in life of the married persons who have been 
petitioners and respondents, in all matrimonial suits commenced in the Divorce 
Division in 1910. The total number of suits is 908, and on p. 29 thereof it appears 
that, of these, 755 were for divorce. 



JIusbands' Occupations at Date of Marriage. 



(1) 

Occupations. 



Agriculture : — 

J^armers - - - 

Other persons . . . 

Total - 

Mine o'^vueis and managers 
Miners - - - - - 

Total - 

Manufacturers (including all 

persons employed in factories 

and ^yorkshops, and in building 

and engineering works) : — 

Builders and decorators 

Metal workers - - - 

Furniture trades, wood 

workers, &c. 
Makers of textile fabrics 
Makers of clothing, &c. 
Brewers and distillers - 
Makers of articles of food, &c. 
Priiiters - - - 

Other trades - . . 
Xot specified, labourers 
Not specified, others - 

Total - 



Navigation and Fishing : — 
Masters, mates, &c. 
Seamen - - - - - 

Fishermen - - . - 
Others - - - - - 

Total - 

Inland Transport (those em- 
ployed on roads, railways, 
canals, &c., and the post 
office) : — 

Railways - , - 
Road traiBc (coachmen, cab- 
men, carmen, &c.) 
Post office - - - - 
Docks, canals, &c. 

Total - 



(2) 

1910. 



16 
6 



22 



(3) 
1909. 



■ (4) 
Annual 
Average, 
1906-10. 



17 

9 



16-0 
4-8 



19 20-8 



11 



16 

17 
6 

7 

11 

1 

3 

9 

15 

17 

16 



118 



18 



7 
23 

7 
1 



38 



1 
20 



21 



20 
25 
18 

9 
21 
5 
6 
13 
10 
22 
23 



172 



4 
9 

12 



25 



9 
13 



29 



•8 
13-8 



14-6 



(1) 
Occupations. 



17-6 
24-0 
16-2 



Trade (including the clerical 
and business staff attached 
to mines, factories, &c.) : — ■ 
Merchants, directors, &c. 
Brokers, agents, &c. 
Secretaries, clerks, &c. - 
Travellers, salesmen, &c. 
Porters, messengers, &c. 
Publicans, hotel-keepers, 

&c. 
Dealers in articles of food 
Dealers in clothes, furni- 
ture, &c. 
Other dealers 

Total 



Domestic Service 

Peofei^rioxal Employments, 
&c. :— 

Civil servants 
Municipal officers, &c. - 
Military and naval officers 
Soldiers and naval seamen 
Police - - - - 

Clergymen - - - 

Barristers - - . 
Solicitors . - . 

Law clerks - - - 
Physicians, surgeons, &c. 
Veterinary surgeons 
Schoolmasters, &c. 
Students . - - 
Accountants - - - 

Journalists - - - 

Engineers, architects, &c. 
Painters, &c. - - - 
Actors, musicians, &c. 
Other professional occu- 
pations. 

Total 



9-8 Unspecified OccuPAiio;-£: — 
16 -4 Gentlemen, esquires, &c. - 

Xot stated 



9-4 

16-8 

3-6 

4-6 

9-6 

22-8 

22'8 

15-6 



163-0 



20-4 



5-4 
2-2 



33-8 



Total 

Grand Total - 



(2) 

1910. 



58 
58 
55 
43 
9 
30 

34 
19 

38 



344 



12 



38 

18 

7 

6 

8 

9 

2 

30 

2 

10 

2 

7 

13 

52 

14 

40 

4 



(3) 

1909. 



49 
59 
72 
46 
8 
40 

35 
9 

35 



353 



10 



3 

5 

32 

20 

• 4 
5 
5 

16 

1 

32 

1 

7 

1 

6 

11 

39 

7 

35 

14 



267 244 



71 1 lOS 
4 



W 
Annual 
Average, 
1906-10. 



78 



110 



908 983 



■i.J Z 

54-2 
61-0 
43-0 
9-4 
34-6 



37-0 
12-6 

40-2 



337-2 



11-2 



5 

!■ 

34' 

24- 



5-0 



13-0 

2-2 

26-0 

1-0 

7-8 

2- 

6- 

10-2 

44-4 

8-6 

39-8 

13-8 



-0 

-8 



257-0 



83-0 
5-2 



8S-2 



946-2 
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56. It is, of course, difficult to gauge exactly that of which no direct proof can be 
given, but so far as we are able to judge from the evidence and from general experience, 
we do not think that the standard of sexual morahty is lower to-day than it was 
50 or 60 years ago. Many symptoms and tendencies indicate the contrary, and 
progress would, we should hope, be greater, if the law affecting the matrimonial 
relations were placed iipon a footing more consistent with the exigencies of human 
life than it is at present. We may refer to the opinion of a well-known writer 
aaid thinker who says : — 

" I do not believe that there is any real reason to think that the standard of 
domestic morals in England has been impaired by the strictly limited right of 
divorce which was granted by the Act of 1857. The scenes of shame and vice 
and domestic wretchedness tlaat are often disclosed in the Divorce Court are 
certainly not produced by it, though much misery and wickedness which would 
otherwise have festered in liFolong secrecy are brought by its action into the 
light of day .... 

" Some good judges are of opinion that the standard of domestic morals, in a 
considerable section of the upper classes in England, has in the present 
generation been lowered, and that principle and practice have alike grown 
more lax. It is extremely difficult to arrive at any accurate judgment on such 
a subject, but it may, I think, be confidently asserted that, if such a change has 
taken place, it has been due to quite other influences than the divorce law. 
Sudden and enormous increase of wealth brings with it luxury, idleness, and 
self-indulgence. Cosmopolitan habits of life break down old customs and intro- 
duce new manners. The decay of ancient beliefs loosens many ties, and a few 
bad social influences in high places will affect the tone of large sections of 
society. On the whole, it seems to me that the signs of increasing moral laxity 
in England are more apparent in other directions : in increased worldliness and 
hardness, and craving for wealth and pleasure, among the yoimg ; in the increased 
social influence of dishonestly acquired money ; in the frequency, the cjmicism, 
and the success of gross instances of political profligacy."* 

57. In considering the question as to whether or not it would militate against the 
morality of the poorer classes if further facilities were afforded to them of bringing 
their divorce and other matrimonial cases before the courts, we think it of the 
utmost importance to have in view the state of things, which the evidence discloses 
as existing at the present tijne and the effect of the present absence of facilities. 
It is obvious that if the law on the one hand recognises matters as intolerable 
viTongs for which it gives legal remedies, and on the other hand places those remedies 
beyond the reach of those who need to use them by reason of cost and inconvenience, 
such persons must either take the law into their own hands, and apply their own 
remedies, or be compelled to submit to hardships which the law has stamped as 
intolerable. 

5S. According to the evidence the standard of morality amongst the very lowest 
section of the community, sometimes known as the " submerged tenth," is deplorable. 
We refer on this matter to the evidence of Mr. Robert Holmes. It may be that the 
alterations in the administration of the law, which we suggest, will not at once produce 
a noticeable effect upon this class, but we think that they should not be shut out from 
all possibility of appealing to the law. 

59. When classes in better circumstances than this are considered, as, for instance 
artisans and others, the evidence shows, as might be expected, that a generally hio-h 
standard of morality Avith regard to marriage exists, but that these classes, owino-% 
proceedings for divorce being beyond their reach through cost and inconvenience 
are exposed to special temptations to disregard the marriage law. The evidence 
shows illustrations of this. 

For instance, a working man whose wife leaves him to live with ^nother man, is 
practically compelled to take_ a housekeeper to look after his children and home, and 
the accommodation therein is such that, as witnesses point out, immoral relations 
almost inevitably result. So again, in the case of a woman, ^vhose husband leaves her 
and fails to provide for her, she endeavours to support herself and her children by 

* "Democracy and Liberty," by William E. H. Lccky (1896), Vol. II., pp. 168, 169. 
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letting lodgings, and the evidence shows liow frequently this residts in an irregular 
xmion with a lodger, or if she goes into service and meets some man to whom she 
becomes attached, but whom she cannot marry, similar residts are apt to follow. 

These consequences seem to occur to a very large extent in cases of separation 
orders, when there is no reconciliation ; more especially in cases of men, but they seem 
also to follow frequently, when there has been no such order. 

We think it useful to refer in particular to the evidence of Robert Ernest Moore, 
barrister-at-law, who has been associated with the Poor Man's Lawyer Department at 
Cambridge House, Cambridge University Settlement, Camberwell Road (4804-19), 
Charles William Panton Barker, clerk to the magistrates of the county borough of 
Sunderland (10,821-2), Percy T. Pearce, solicitor, Plymouth, selected by the Plymouth 
Law Society to give evidence on their behalf (ll,385j, Robert Holmes, police court 
missionary, Sheffield, who was against any alteration in the divorce law (18,018), 
John Palin, police coiirt missionary at Middlesbrough (18,203-7, 18,243-5), William 
Fitzsimmons, police court missionary at the Thames Police Court, Stepney (19,473), 
Miss Lidgett, a member of the St. Pancras Board of Guardians (20,138), and 
Dr. Scurfield, medical officer of health for Sheffield (21,919-24). A number of other 
witnesses speak to the same points. 

One or two illustrations may be given oiit of the great number placed before us to 
show how the impossibility of procuring divorce operates. 

We set out one, out of the number given by Dr. Scurfield (Vol. XL, p. 390 et seq.) :— 

" The husband of F. M. turned out to be drunken and unfaithful. She had 
been in domestic service before mairiage. She left her husband on account of 
his behaviour, and went back to service. 

" She has not seen her husband for several years, and does not know whether 
he is ahve or dead. 

" She now lives happily with J. D., Avho is an engineer's labourer. They have 
two children. The house is clean and comfortable, and to all outward appearances 
satisfactory. 

" J. D. and F. M. would like to be legally married." 

Cases somewhat too long to set out in the Report are given in the evidence of 
Mr. Frank Rowland, solicitor, Accrington (Vol. H., p. 227), as typical. 

Dr. S. G. H. Moore, Medical Officer of Health for Huddersfield, said (Vol. III., p. 121), 
" a very long list of examples might be cited with, perhaps, variation as to detail though 
" the essentials appear to be identical in all the cases," and he gave the following 
examples : — 

" (1) A gas stoker, R. E., having three children by his wife, drunken, 
unfaithful, and cruel ; his wife left him seven years ago ; she is now living 
with G. P. ; there are two children of this irregular union ; the home is clean, 
the children are well cared for, but they are bastards (I use this word 
deliberately in the attempt to convey, with full force, the horrible disability 
imder which they must labour, all their lives)." 

" (2) R. C, a tram driver ; his wife now living a life of ill repute in Leeds, 
he has formed a union with G. W., there are three children ; they are fine 
children, well cared for and their father and mother live happily together, yet 
they, though innocent, are bastards." 

"(3) H. S., mill-hand, an alcoholic lunatic, detained in an asylum several 
times ; when he comes out he is a terror (please accept the word in its literal 
sense) ; he is a terror to his family, but three of the children are at wage-earning 
ages ; no illicit union has been formed." 

" (4) R., a gardener ; wife a lunatic, has been in an asylum for a dozen years ; 
this man has relations who have helped and restrained him but he has recently 
formed an irregular association with a woman, who was, first of all, his house- 
keeper. The arguments, with which he defends his action, may not be logical 
or they may, but they are, at least, forceful, and, in effect, satisfy his neighbours." 
" (5) M. B., after having one child by her husband which died shortly after 
birth, was compelled to leave him and commence working again for herself on 
account of his drunken habits and his cruel and immoral conduct. After a 
while she formed a union with another man." 

Dr. Ethel Bentham gives several illustrations (Vol. IlL, p. 31), to which we refer. 

J'J 149iO J) 
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Mr. R. J. Parr, Director of tlie National Society for the Prevention of Cruelty to 
Children, gives numerous illustrations some of v^rhich relate to the question of insanity 
and may he quoted : — 

"36,627. Now we pass to paragraph 20 V— Then there are the cases of 
insanity where relief should be obtainable. Here are three typical cases : — 

"CO. 83,407, February 1910.— S. cohabits with, a man, her husband being 
helplessly insane and in an asylum for ten years. There are two children of the 
marriage and one of the illicit union." 

"CO. 83,611, February 1910.— M. Husband in an asylum, said to be a 
hopeless case. The woman works, receives parish relief, and some help from 
children." 

" CO. 83,608, February 1910.— J. Wife in an asylum. No probabihty of 
her release. The man is cohabiting with a widow." 

" In each of those cases there has been no prosecution, but we were called in 
because of what I said just now. Some of the children were being improperly 
treated, and in each case we found a warning by the officer was sufficient. The 
inspector warned in each case, and on following that up with supervision we 
found that the children of the marriage were being properly treated, as well 
treated as the children of the illicit union. Warning had the desired effect." 

"36,628. The two typical cases resulted in an illicit union because the other 
party to the marriage is confined hopelessly in an asylum ? — Yes. I have found 
only one or two exceptions where we have dealt with cases where one or other 
of the parties is confined in an asylum. It is very rarely found that the person 
living at home has kept free from such an illicit union." 

" 36,629. Can you give any notion of the extent to which those cases have 
been brought before you ? You say they are typical cases ? — It is very difficult 
to speak in scores or hundreds, but in relation to the cases generally they are not 
a large proportion. The cases of insanity are not large in proportion to the 
general number of cases. I should not like it taken, as we had 52,670 cases last 
year, that a large number related to people who were in asylums." 

"36,630. Are there enough, in your view, without getting exact figures, to 
justify an intervention on the groixnd that there is a substantial case ? — I should 
say so, certainly. 1 considered that very carefully before putting it in my notes, 
and it occurred to me that the condition ol things was such, and the proportion 
of cases such, that one was warranted in including that as a real reason." 

60. It is material to refer to this, having regard to the suggestion by some of 
the witnesses, that, to afford further facilities for divorce, will lower the standard of 
morality, and respect for the sanctity of the marriage tie in this country. After a 
very careful consideration of all that has been brought before us, our conclusion is 
that the weight of the evidence which has been given befoi'e this Commission is to 
the contrary effect. 

61. We can conceive nothing more likely to produce a sense of injustice and 
hardship, nor more calculated to bring the law into contempt among the people, 
nothing more inimical to the morality and the best interests of the country than that 
a system of judicature should remain unaltered which affords opportunity of redress 
to those who possess the means to use it, but by reason merely of cost and 
inconvenience, denies it to those who do not possess such means, and who from 
their surrounding circumstances, are necessarily more subject to the causes, which 
lead to matrimonial difficulties, and have less means of escape therefrom, without 
recourse to law, than their richer brethren. The principle, upon which a State should 
act, shoiild be to enable all alike to obtain that justice, which the law recognises. 

62. The weight of opinion is in favour of a reformed judicature and procedure, 
though there are differences of opinion as to the best method to be adopted. There is 
also a great weight of opinion in favour of a reform of the present laws, though there 
are difterences of opinion as to the nature and extent of such reform. We shall 
deal with these questions more fully under the separate heads. 



Digitized by IVIicrosoft® 



REPORT — PART X. 4?) 



PART X. 



Question I. — Should any, and, if any, what Courts have Jt;risdiction to hear and 

DETERMINE DlVORCE AND OTHER MATRIMONIAL CaUSES, AT ANY, AND, IF ANY, AT 
WHAT TLACES. IN ADDITION TO THE HiGH CoURT SITTING IN LoNDON ? 

63. Tlie exercise by the High Court of its jurisdiction over divorce and other 
matrimonial eases is confined to London, although its jurisdiction in general common 
law and criminal cases is exercised all over the country at the assize towns. The 
jurisdiction of the county courts is fully shown in the Report of the County Courts 
Committee to the Lord Chancellor in 1909. It includes a limited jurisdiction in cases 
of contract and tort, with some few exceptions ; a jurisdiction by consent of the 
parties to try any ordinary common law action without any limitation of amount ; an 
eqiiity jurisdiction in many matters where the estate or fund does not exceed 5001. ; a 
limited jurisdiction in Admiralty cases, exercised by certain appointed county courts ; 
jurisdiction under the Employers' Liability Act and the Workmen's Compensation Act ; 
jurisdiction in Bankruptcy of a most extensive character, exercised by courts which 
are not excluded by the Lord Chancellor from having such jurisdiction ; and jurisdic- 
tion in numerous other matters set out in detail in the said Report, to which we refer. 
That Report contains many suggestions for improving and developing the county 
court system, which have not yet been adopted, although a Bill for that purpose has 
been before Parliament. That Bill did not deal with the question of divorce. 

64. Besides the High Court, with its civil and criminal jurisdiction, and the county 
courts, Avith their civil jurisdiction, there are the Courts of Chancery of the County 
Palatine of Lancaster, certain inferior courts, and the courts of quarter sessions, 
recorders, stipendiary magistrates, and justices, all exercising their functions locally ; 
and the last two exercise the jurisdiction conferred by the Summary Jurisdiction 
(Married Women) Act, 1895, and the Licensing Act, 1902, more particularly hereafter 
dealt with. It will be found, therefore, that, except in the case of divorce, there are 
courts of w^hich the poorer classes can avail themselves in practically all the emer- 
gencies of their lives, and which deal with all their debts, torts, end crimes. This 
exception is remarkable, for before 1857 such divorce as was obtainable, viz., a mensd 
et thoro, could be proceeded for in the consistory courts. The cases were not numerous-,--^ 
owing to the cmnbrous and costly nature of the proceedings. 

65. As previously stated, power to hear cases of judicial separation and restitution 
of conjugal rights was given in 1857 to the judges of assize, but was taken away by an 
Act of the following year. From that date, until the Acts of 1878 and 1886, hereafter 
referred to (p. 66), matrimonial causes of all kinds had to be brought in the court in 
London ; and with the exception of the orders which can be made under the Summary 
Jurisdiction (Married Women) Act, 1895 (which repealed the provisions of the Act of 
1878 relating to this matter and the Act of 1886, and contained provisions modifying 
somewhat those in the said Acts), and the Licensing Act, 1902, the position remains 
the same : this is so not merely with regard to divorce cases, but with regard to cases 
for judicial separation, restitution of conjugal rights, and nullity of marriages, &c. 

66. The following questions then arise r — 

(1) Are the present means of administering the law such as to place the law beyond 
the reach of those who are in poor circumstances ? 

(2) Is there any substantial demand for reform ? 

(3) Is it desirable that changes should be made ? 

First Question. 

67. With regard to the first question, we may quote the following passage from the 
said Report of the County Courts Committee : — 

"There is a close analogy between the state of things which still exists and 
that which existed before 1858. For there is stiU practically one law for those 
who can ailord to bring a suit in the divorce court and another for those who 
cannot, and the latter embraces a very large portion of the population who cannot 
aiford even the moderate expense of a suit in the present court. The cost of 
bringing or defending a suit in London and having the hearing there, renders 
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it quite impossible for many of the poorer classes to get the relief which those 
better off obtain. The great proportion of the cases are undefended, but proof 
of the facts before the judge is necessary ; and even in these cases, poor people 
very frequently cannot find the money to commence and proceed with these suits 
and bring their witnesses from a distance to London, nor can they find the time 
or leave their employments for sufficient time, either to file their petitions in 
London, which practically they have to do themselves unless they have a solicitor, 
whom many of them are too poor to employ, or to attend a hearing in London. 
This is especially the case with parties who are at any substantial distance 
from London. Letters on this subject have been constantly received by the late 
President of the court from poor people urging reform in this matter,, and pro- 
testing against the injustice to them of the present system. On the one side, 
people often cannot find the means to bring their suits at all, or only after 
saving up for years to do so. Many instances of this latter class come to the 
notice of the court. On the other hand, many persons cannot find the money 
or time to come up to London to defend themselves. And, further, as the 
husband usually has to find the means to enable the wife to defend herself or 
sue him, many cases are stayed because of his inability to do so, a state of things 
which may last for months or years, or never be overcome, and this even applies 
to cases where there is really no defence. 

" Without doubt there is a practical denial of justice in this matter to numbers 
of people, and these are people who belong to ranks in life in which the relief 
to be obtained under the Divorce Acts is probably more necessary than in ranks 
above them." 

68. The view expressed in that Report is entirely supported by a very large body 
of professional evidence which has been placed before us. 

69. Mr. Alfred Musgrave, one of the Registrars of the Principal Probate and 
Divorce Registry, stated (60, 61) that the average minimum cost of an undefended 
London case woidd be about 40Z. or 45L ; and (62, 63) that, when the witnesses came 
from Lancashire, these figures, he thought, would be as nearly as possible increased 
by 121. or 131. E[e gave instances of some cases, one an undefended case, where the 
witnesses who were few came from Yorkshire, some from Rotherham and some from 
Sheffield, and the costs were tased at 561. 2s. Id. ; another from Loudon, costs taxed 
at 42L 3s. lid. ; another from London, costs taxed at 46i. 16s. Id. ; a small case, in 
which the costs were taxed down to 28L 16s. 8d. ; and another where the witnesses 
were near London, and costs were taxed at 68Z. 9s. M. (59, 80-3). 

The costs in the ordinary class of defended cases, he said, vary from 701. to 
500L (85, 86) ; court fees in an ordinary case he placed at not more than about 
71. (156). With regard to pauper cases he put in a list of pauper petitions filed in 
three years (Vol. I., p. 16). 

Number of Pauper Petitions Filed. 



By Solicitor. I In Person. 



Total. 



1907 
1908 
1909 



51 

45 
58 



53 
66 



He stated that a London undefended pauper case would, " if the witnesses are 
cheap witnesses," cost about lOL (71), and that the cheapest imdefended pauper 
case from Lancashire or Yorkshire would cost from 151. to 20Z. (127) ; and he gave a 
list (Vol. I., p. 16) of some cases of pauper expenses taxed in 1907. 1908 and 1909 in 
which the costs were from about 121. to 211, and in the list are two cases in London 
i30stmg respectively 4L 10s. and 51. Os. Qd., which are stated to have been the 
only two cases m three years of taxed expenses of paupers suing in person ; and one 
of 51. Os. lOd. from Lincolnshire with no explanation ; we should gather that the 
pauper m this latter case must have conducted the case, and that his witnesses must 
have been in London. 

70. The costs mentioned by Mr. Registrar Musgrave are the taxed costs, as he only 
knew the result of taxation where bills came before him as taxing master (53) ; there 
would generally be costs and expenses in excess pf taxed costs. The figures show a 
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cost, in ordinary cases, altogether beyond the means of a working man except in the 
rare cases in which he can obtain considerable assistance from friends, or save up 
money for years. It must be remembered too that the position in these cases is not 
like that of ordinary litigation, where two separate sides have to incur costs. In these 
cases, the man has to find the means for both sides. He has to secure his wife's costs 
in any case which she brings or defends, imless she has separate estate, which, among 
the poorer classes, is so rare that it maybe left out of account. The burden of this is 
so great that male petitioners are often unable to pursue the proceedings, which are 
stayed until means for the defence are found, and, if the husband is defender, and has 
a difficulty in providing the security for his wife's costs of hearing, a motion to commit 
him can be made. 

71. The position is serious enough in London cases. It is still more so in country 
cases, where the local solicitor has to employ a London agent, and the parties and 
witnesses must travel up to London and often stay over night, or, if a case lasts more 
than a day, more nights than one. 

Take, for instance, a case from Newcastle-on-Tyne : a return ticket to London, 
third class, costs 21. 5s. 3d. If, in an undefended case, the petitioner (who must be 
called save in verj^ exceptional cases), his solicitor or a clerk, and, say, three witnesses 
are called from Newcastle, the fares alone amount to IIL 6s. Sd., and there are expenses 
for a night. There are simple cases in which only one witness, besides the petitioner, 
is required, but there are others in which more than three may be needed. There 
are also many cases in which a doctor, clergyman, or other official has to attend. The 
expense and inconvenience are especially great in the case of medical evidence. 

In many cases, the railway fares are, of course, smaller than from Newcastle ; but 
saflicient has been said to call attention to the difficulty caused by the mere travelling 
expenses, which may have to be found by the petitioner out of his weekly earnings or 
his savings. When the case is defended these expenses wiU have to be provided for 
both sides, as well as expenses in London dependent upon the length of the case, and 
of the cases before it in the list. Parties are often necessarily detained until their 
case is reached. 

Although most divorce cases are undefended, there are many cases which might 
be defended if the cost could be provided, and in cases in which there is a defence, it 
is impossible for the poorer classes to bear the heavy expenses of attending trials in 
London, which may last for several days, and to provide the expense not only of 
themselves and witnesses, but of counsel and solicitors. 

72. In addition to the question of actual cost, many witnesses pointed out that 
working people at a distance from London are at a great disadvantage in this, that 
they cannot easily get aAvay from their work for a time sufficient to attend a hearing 
in London (more especially if the case is not disposed of on the day of their 
attendance), and that they are apt to lose their employment if they absent themselves. 
This is particularly the case with men and with women, who are wage earners ; and, 
if they are defendants, the result may be that they remain away rather than run the 
risk of loss of employment. Similar considerations apply to witnesses from the 
labouring classes. 

73. With regard to pauper causes, it will be noticed, from the statement above, 
how few of them there are, and how extremely few are in person. The table only gives 
petitions filed. It does not show how many were actual ly heard. From Mr. Registrar 
Musgrave's evidence it would appear that only about 15 per annum are heard (118). 
Of these petitions filed, some are stayed by applications for security, and some 
do not proceed by reason of expense. From the table of pauper expenses taxed 
(Vol. I-, P- 16), it also appears how few pauper cases come up for taxation of costs, 
viz., four in 1907, four in 1908, and six in 1909. 

In pauper suits at present the petitioner must obtain leave to proceed in formd 
pauperis after counsel has advised that there is reasonable ground for proceeding, 
supporting the application by an affidavit of truth, and stating income (not exceeding 
30s. to 32s. per week, though, in case of a wife suing, this limit may be extended to 
about 40s.), and no means above 25?.. and clothing (77, 134-8, 187, 197) ; and a 
wife's affidavit must give similar particulars as to her husband. Applications to 
defend in forma pauperis may be made by husband, wife, or co-respondent. No 
court fees are payable by a pauper (152-5), but neither counsel nor solicitor is assigned. 
In practice, pauper cases in the divorce court are usually conducted by counsel and 
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solicitor. In undefended cases a party sometimes manages, to do it by himself or 
herself, but to do this, presence in London is necessary to file the petition, make the 
necessary applications, &c., and attend the hearing, and even if the parties can attend 
it is difficvilt to conduct their cases without legal assistance. The resylt is that they 
have to find some little money for their solicitor, and though solicitors are often good 
natured enough to assist them for nothing, we find that solicitors are naturally 
reluctant to take up these cases, and the small number brought before the court show- 
that this procedure does not meet the needs of the poor. 

Lastly, on this point of paupers, we may notice that a strong objection is felt by 
many who consider that their self respect is compromised if they are compelled to have 
recourse to pauper proceedings. ', 

74. The evidence of Mr. Justice Bargrave Beane, given above (]d. 37), upon the 
general question is important. 

We do not think it necessary to refer to all the evidence as to cost which was 
given by many witnesses, but a few references will suffice to show the general accord 
Avith the statements made by Mr. Registrar Musgrave :— C. H. Pickstone (2557 
• et seq.) ; H. Grough (3196 et seq.) ; T. P. Griffithes (3390 ct seq.) (partner in a firm 
having a large London agency business, who states (3612) : " I think there is no doubt, 
" sir, that as far as the actual working classes are concerned, the present cost of divorce 
" is prohibitive"); T. Smith Curtis (4028 et seq.); Sir W. Cobbett (10,002 et seq.); 
Arthur Willey (10,154 et seq.); W. Simpson (11,317 et seq.); P. T Pearce (11,389); 
W. H. Winterbotham (President of the Law Society for 1910) (11,547-9); G. E. 
Longmore (requested by the Associated Provincial Law Societies to give evidence) 
('12,000-5); H. M. Lloyd (12,406); His Honour Judge J. V. Austin (12,641 ct seq., 
12,793) ; W. H. Whitelock (13,070) ; F. F. Palmer (14,817 et seq.). 

75. Apart from the witnesses on specific points, the evidence, from that of the 
Lord Ghief Justice of England downwards, recognises that the present system is not 
satisfactory. 

76. We may here notice how nmch England is behind some other countries in 
its provisions for pauper cases. We refer on this point to the evidence of Lord 
Salvesen (Vol. I., p. 251) and Mr. J. B. Lorimer (i6., p. 277) with regard to Scotland, 
and to that of Dr. C_. Neuhaus (Vol. HI., p. 473), Monsieur Mesnil (ib., p. 478) and 
Dr. W. R. Bisschop (ib., p. 505) with regard to Germany, France, and The Nether- 
lands respectively. Not only are the poor in these countries relieved eitlier entirely 
or largely from expense, but they liave in the last-named countries courts easily 
accessible all over the countries. This largely accounts for , a far larger number of 
divorces in proportion to the respective populations in those countries than we find 
an England, and shows how fallacious it is to consider that a small number of 
divorces in England is indicative of a high state of morality in the countrv. 

Monsieur Mesnil's figures showed more than 9,000, applications per annum to 
be placed on the poor roll in divorce cases, and the numl^ers of permissions and 
refusals. He also explained how it is that these figures are so large in France • we 
shall refer to his observations when we deal with the grounds of divorce later in 
this report. 

77. We have come to the conclusion that beyond all doubt the present means of 
administering the law are such, as to place it beyond the reach of the poor One of 
the most striking features of the evidence of thosq familiar with the poorer classes 
is an almost unanimous opinion that they treat the law of divorce as a "matter which 
is beyond their reach, and act as if it did not exist, with direct consequences of 
which it IS lamentable to hear. 

Second Question. 

78. Is there any substantial demand for reform ? 

If there is to be a law of divorce, and if courts easily accessible for the purnose of 
administer] ng it can be provided without difficulty, and if those courts are resided 
over by judges competent for the purpose, there can be neither justice nor common 
sense m not opening those courts to the suitor, who claims the benefit of that law 
and cannot otherwise enforce his claim. If the present law be a law which nuthl 
to be repealed or altered, t^hen it should be repealed or altered; but if it be fifa 
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remain the law of the land, or if that law be extended, everyone who needs it should 
have access to (^onrts ready and able to administer the law, if given jurisdiction 
to do so. 

79. The large body of evidence, which has been placed before us from all parts of 
the country, shows that tliere is a real need and widespread demand for reform. It 
is not to be expected that such demand would take the shape of public meetings to 
advocate reforms. The unfortunate people, who are sufferers from the present state 
of the law and its administration, are not numerous in proportion to the great body 
of the community, whose domestic lives are happy, prosperous, and contented, or at 
least bearable. The sufferers do not air their grievances on the house tops. The 
nature of these grievances is such that every effort is made, in most cases, to keep 
them from the eyes and ears of relatives, friends, and neighbours, until they become 
too hard to bear. The evidence of numerous Avitnesses, however, shows how this 
demand is manifested. We may specially refer to evidence from some of the repre- 
sentatives of the leading law societies in the country ; to the evidence of certain of 
the county court judges, magistrates,' and lawyers, and others ; to evidence from 
gentlemen who have the management of certain societies for the aid of poor suitors ; 
to the evidence of those Avho represent the societies for the prevention of cruelty 
to children ; to the evidence from workers amongst the poor, and to that of several 
medical officers of health, and man}^ others, including representatives or resolutions 
from certain of the Churches. Reference may also be made to the evidence as to 
Wales given by the Right Hon. Sir David Brynmor Jones, K.C., M.P. (Vol. III., 
43,137 et seq.). 

We have also received a large number of letters from all parts of the country 
giving particulars of cases pressing for reform. Specimens of these sufficient to 
illustrate the nature of the complaints and demands made by the writers will be 
found in Appendix XXVI., pp. 172 et seq. 

80. As against this body of evidence coming from those who speak from 

experience and from contact with persons whose matrimonial difficulties have been 

brought before them, we have had evidence from certain witnesses, of whom the 

principal appear to be those representing the Society of the Mothers' Union — the 

Hon. Mrs. Evelyn Hubbard, vice-president, and Mrs. E. Steinthal, Ripon diocesan 

honorary secretary of the Union, and Mrs. Church, a worker therein. The objects 

and principle of the Union, as stated in the evidence of the first-named witness, are : — 

" (1) To uphold the sanctity of marriage. (2) To awaken in mothers of all 

classes a sense of their great responsibility as mothers in the training of their 

boys and girls (the future fathers and mothers of the Empire). (3) To organise 

in every place a band of mothers who will unite in prayer, and seek by their 

own example to lead their families in purity and holiness of life. The Mothers' 

Union is a Church of England society, founded on the Bible, and on the Prayer 

Book as proved by the Bible, and is under the patronage of the Archbishops 

and Bishops, and works on Church lines. All married women are welcomed as 

meiubers, except (1) those who are violating the sanctity of marriage by breaking 

their marriage vow ; (2) those who deny the- divinity of our Lord Jesus Christ ; 

(3) those mothers who neglect to bring their children to Holy Baptism ; (4) those 

who are notorious evildoers." 

These witnesses suggest either that there is no demand, or a very limited 

demand, for reform. But their experience seems to have been chiefly amongst those 

who have not been sufferers from matrimonial trouble, and their views appear to 

be affected by the ecclesiastical aspect of the question of divorce, and by their 

connection with those who hold views on religious grounds as to the indissolubility 

of marriage. • 

A circular was sent round by the Union to its members for - signature in the 
following terms :- — 

"Protest. 

" I desire to add my earnest protest against the extension of facilities for 
divorce. I believe that to cheapen or extend the grounds of divorce would 
be against the moral and social interests of rich and poor alike, and would 
encourage the seeking of divorce for trivial reasons. 

Signatures, 

Collected by 

" N.B. — No one should sign one of these papers more than once." 
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Protests in this form were handed in by the Hon. Mrs. Evelyn Hubbard, who 
stated that they were signed by about 21,389 women, presumably members of the 
Church of England (16,910-1). But as against proposals that divorce should be 
granted for " trivial reasons," many people who approve of reform might be ready 
to sign protests. . . , 

Eesolutions were also passed at various meetings of the said Union m the 
following terms : — 

" Resolution. 

" The members and associates present earnestly protest against any extension 
of the facilities or grounds for obtaining divorce, believing that any such 
extension would lower the ideal of marriage in the minds of the people, and 
injure the home life of the country. 

Number present 

Parish 

Diocese 

Name of Branch Secretary or Enrolling 
Member 

Date " 

The aforesaid resolutions were handed in by Mrs. Stein thai, who stated that the 
number of votes in support of them collected at different meetings of respectable 
working women, mothers, amounted to 85,491 (17,071-85). Mrs. Steinthal also 
handed in two books entitled " Memoranda of Evidence collected by the Mothers' 
Union from Officials, &c.," and the details thereof are given in Vol. H., pp. 196 to 
203. They show considerable differences of opinion among those from whom the 
returns were obtained, the great majority, however, considering that there is either 
no demand, or no widespread demand, for facilities for divorce. At the same time, 
they disclose a very low state of morality amongst the poor, and bear witness to the 
Avidespread ignorance of their legal rights, which exists on the part of the poor, and to 
the extent to which separation orders conduce to immorality. 

Protests were also sent to the Commissioners signed by over 2,000 members of 
the Church of England Women's Help Society against the extension of facilities for 
divorce. A specimen copy of this protest will be found in Appendix XXV. B., 
p. 102. 

Copies of other resolutions, most of which were pasRed at clerical meetings, against 
extension of such facilities which have been received by the Commissioners will be 
found in Appendix XXV. C, pp. 162-7. 

We also refer to the evidence of, amongst others, Thomas Holmes, Secretary 
of the Howard Association (17,705), J. C. Holmes (18,361), AV. Lightfoot (18,508), 
H. F. Pike (18,617), F. W. Barnett (19,224), C. Wright (19,326-7), J. Massey (19,408), 
W. Fitzsimmons (19,556), H. Goldstone (20,860), Rev. H. G-. Jones (20,931). With 
i-egard to this class of evidence the observation made by Mr. Fitzsimmons is 
weighty : — 

" It is not so much a question of demand. I think the poor should not be 
denied the benefit of any law by reason of poverty. Respecting the question 
as to whether there is any demand for it, it ought to be remembered that 
the poor have known that the question of divorce was so far out of their I'each 
that the idea of asking for the thing never occurred to them." 

We further refer to the evidence of the Rev. E. S. G. Savile, who handed in protests 
and resolutions from various branches of the Church of England Men's Society. lie 
stated that the total number of members, who Lave signed their names, is 11,352, and 
those, who have sent in unsigned petitions, represent 17,715, making a total of 29,067. 
The effect of these protests and resolutions is so fully given in the evidence of 
Mr. Savile, the secretary of the society, in Vol. HI., pp. 324-8, that we have not thought 
it necessary to print copies of them in the Appendices. They are opposed to any 
extension of facilities, and many of them are in favour of a repeal of the Act of 1857. 
Some are in favour of the equality of the sexes, and some are in favour of prohibiting 
the reporting of details of divorce cases. 

We also refer to the evidence of Mr. Hill on behalf of the English Church Union 
(40,293 et seq.). 
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81. Our conclusion is that tliis second question should be answered in the 
affirmative, viz., that there is a substantial demand for reform. 

Third Question. 

82. Is it desirable that changes should be made ? 

Two main aspects of the subject of reform in the administration of the law 
must strike anyone, who examines the evidence before the Commission. The first is 
that in accordance with the whole movement of the epoch in which we live, what- 
ever remedies for legal wrongs are within the reach of the well-to-do should be 
placed by the State within the reach of the poorest in the land, so far as it is 
reasonably possible to do so. It is said that the poor can never be placed in a 
position to bring their grievances before the High Court with expensive counsel and 
solicitors, and can never be placed before the law in the same position as those 
possessed of means, and that, therefore, there must always practically remain one law 
for the rich and one for the poor ; and it is said that to maintain a High Court in 
London for these cases and to establish local courts with limited jurisdiction would 
be to maintain the distinction. But these suggestions are not sound. When people 
have the means they will naturally employ every means in litigation which their 
money enables thom to take, and when they have little means they may havf' to be 
content with less expensive litigation, but none the less the State should provide 
tribunals suitable to their means. This is done in respect of all litigation except 
divorce. 

83. The second aspect of the snbject which the evidence brings into 
prominence is the greater need of the poor with regard to divorce than the rich. 
As already pointed out, the latter have far more power than the former of mitigating 
the hardships and jniseries which are inflicted upon them by the destruction of a 
matrimonial home through misconduct of one of the parties. The labouring man i« ~^ 
under exceptional disadvantages iu this respect. His house is small, he is at work | 
all day ; he has no one but his wife to look after his home a,nd children. If she j 
prove uufaithfnl to him and leave him, or is judicially separated from him, the man ! 
is driven to find some woman to look after his house and .eluldren, and he talies a | 
housekeeper. The witnesses show how the want of adequate separate sleeping ! 
accommodation almost inevital)ly leads to the formation of a connection of an ' 
illegitimate character, and under the present condition of things a man so situated ! 
cannot place himself in tlie position of being able to form a new regular union. 

84. Again, in the case of a woman of the same class, if her husband prove 
unfaithful to her, or desert her, and she be separated from him, she is left without 
any m^eans of support for herself and children, except an inadequate maintenance 
ordered by the magistrates or justices which is often not recoverable. We have 
already pointed out how her circumstances, her slender means, her very efforts to 
increase them by taking in a lodger in a small house all expose her to temptation, 
with often disastrous consequences, wliich might be avoided had she had the means of 
freeing herself from her former tie. 

Take again the case where Irusband or wife, as the case may be, deserts his 
or her spouse and emigrates to the United States or the colonies, a class of case of 
everyday occurrence. Probably in almost every case the emigrant either takes a 
companion, or finds one in a new country, and sets up a new home. The person 
left behind will often be found after a time living with someone else. Under the 
circumstances in which they live, and given the natural tendencies even of the most 
moral of human beings, the consequences described will frequently happen. 

85. We are (jf opinion that the administration of the law should be reformed. ;' 

Remedies suggested and Comments theeeon. 

8G. Snggefitions of remedy come from all (with few exceptions) but those 
wVio maintain on scriptural grounds that there should be no divorce, and that, 
however regrettable it may be, innocent people must, on these grounds and in the 
general interests of the community, be left to suffer from the hardships and miseries, 
which result through no fault of their own from unfortunate marriages. 
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87. The suggestions for remedial legislation are various, and may be thus stated : — 

(a) That there should be trial at assizes. 

(6) That there should be trial by a judge of the Probate, Divorce, and Admiralty 
Division, proceeding round the country. 

(c) That there should be trial before a registrar of that division, proceeding 

to the locality. 

(d) That all the cases should be still heard in London, but that the cost of 

witnesses, in poor cases, should be provided at the public expense. 

(e) That evidence should be taken by affidavit or othervs^ise locally, and the 

decision pronounced in London. 
(/) That courts of summary jurisdiction should have divorce jurisdiction. 
Ig) That the county courts should have divorce jurisdiction. 

88. We take these in their order. But we lirst make this general objection to 
most of them that their adoption will not enable the scheme to be carried out, which 
we propose hereafter with regard to limiting the powers of courts of summary 
jurisdiction and for affording opportunity for applications for permanent separation 
orders, &c. to be made promptly and conveniently to the High Court sitting locally. 
This will be more fully appreciated when our further recommendations are considered. 

89. (a) Assizes. — This suggestion was supported by the Bar Council, whose views 
and suggestions were presented by Mr. W. English Harrison, K.C., chaiiTnan of the 
General Council of the Bar (Vol., I. p. 464 et seq.), and by some other witnesses who 
dealt with this branch of the subject. It was not approved by most of the witnesses 
from the other branch of the legal profession, nor by some members of the Bar 
practising in the Divorce Division. There are several important objections to its 
adoption. 

(1) The assizes are not held with sufficient frequency to meet the necessity for 
dealing with matrimonial cases with promptitude. The position produced by the 
break-up of a home shoiild be dealt with at oncg. 

(2) There is considerable objection to matrimonial cases, especially small cases 
where cost and convenience are of moment, being introduced into an assize list, having 
regard to the uncertainty of its duration and of the time when cases will be reached, 
especially where one assize judge has both criminal and civil work to dispose of. 
Criminal work is almost invariably taken first at such an assize, and both criminal 
and civil work are of uncertain duration. 

(.3) There have been complaints as to the present system of assizes, which we 
need not enter into in detail, but it would not add to the easy disposal of business 
already sufficiently difficult, to increase the lists by adding divorce cases. A table is 
given at p. 58 et seq., showing the places where assizes are held and the annual 
number of assizes for civil business at each place. 

(4) The costs at the assizes would be much the same as in London, except for 
the travelling expenses, and far more than the costs in the county court. A good deal 
of evidence was given on this point, but we may illustrate it from the evidence of 
Mr. Frederick A^''alter Dendy, who is District Registrar of the High Court at ];>Iewcastle- 
on-Tyne and Registrar of the county court at that place : 

"2999. Will you just give us those figures? I do not know whether they 
lead to definite conclusions ? — In the 11 years in which I have acted as district 

; registrar of the High Court I have taxed the bill of costs of the successful 
party in 77 assize actions, which were Newcastle district registry cases tried 
either at Newcastle-on-Tyne or at some adjacent assize town. ' The averao-e 
amount of the costs as taxed in each of these 77 assize actions has been 

[: 108L 5s. lOd., roughly speaking 1001. The highest bill as taxed by me was 
320Z. 7s. lOd., and the lowest was 36L 9s. Sd. During the five years that have 
elapsed since the County Courts Act of 1903, extending the jurisdiction of the 
county court to cases over SOL, has been in operation, I have as registrar at 
the county court taxed the costs of the successful party in 47 actions tried at 
Newcastle under the extended jurisdiction. The average costs of those 
actions was SOL as against lOOL The highest of those biUs was 106Z. as against 
326/., and the lowest was 8L 14s. Qd. as against 361. 9s. 8i^. I would 
like to point out the curious result, that not only is the average just under 
one-third, but the highest is just under one-third, and the lowest is just under 
one-third, and therefore, I think, you may say, from my experience in that 
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particular district, the cost of an extended jurisd-i©tion action in the county court 
is just under one-third of an assize action trial." 

" 3000. Were those assize actions all of larger calibre, larger matters which 
would require more expense? — No. On the whole they were larger, in point 
of fact. I do not think you can estimate the size of an action entirely by 
the amount claimed, and, moreover, a good many of them were only tried 
at the assizes, because slander and libel are excluded from the jurisdiction of 
the county court." 

The witness was apparently dealing with the present system of procedure taxed on 
two different scales, the High Court and County. Court, and, if a simpler procedure 
were applied in the High Court, the costs would be diminished. 

(5) There would be no jiidge in the locality, between the assizes, to whom inter- 
locutory applications could, be made, e.g., applications as to custody of children. 

(6) The judges of assize are all the King's Bench judges, and include those who 
may be Roman Catholics, or do not desire to exercise divorce jurisdiction. This point 
does not seem to have been sufficiently appreciated by those who advocate trial of 
these cases at assizes. 

For reasons, which appear hereafter, we do not propose that the heavier cases 
should be heard out of London, and it does not seem desirable that the assize judges 
should be burdened with a number of small divorce cases, which might more con- 
veniently be disposed of before another tribunal. 

90. (6) Judge of tlie Probate, Divorce, and Admiralty Division proceeding round the 
country. — The objections to assizes (other than No. 6 above) applj^ with equal force; 
and, moreover, the two judges of the Divorce Division have their time fully occupied 
in London with Divorce, Probate, and Admiralty work. Even if one of them could 
be spared for country work, he could not give adequate sittings all over the country. 
It would be found that his whole time was taken up, and that long intervals would 
take place before he could visit the same place again. Moreover, this plan would be 
to institute a, sort of High Court assize with all the state and expense attending the 
sitting of a High Court judge at assizes. 

This suggestion, which comes principally from those associated with the present 
court, we consider impracticable. 

91. (c) Registrars of the Divorce Division. — This suggestion was only faintly 
made and is open to similar objections. These officers have work which occupies 
their whole time, and, moreover, their experience is not such as to qualify them for 
trying cases. 

92. (d) Providing expenses for trial in London.— This suggestion would permit 
of the proceedings being carried on in the district registries, or even in the county 
courts, until hearing, but the trials would take place in London, and the expenses 
to the parties of bringing their Avitnesses up to town woiild be borne by the State, or 
possibly by the locality, in cases of necessity. The suggestion, in one form or another, 
met with the approval of the Lord Chief Justice, Lord Mersey (Sir John Bigham), 
and others. We, however, cannot recommend it for acceptance. 

(1) In the first place, we think it would be reasonably asked — by the Treasury, 
on behalf of the taxpayers, or by the local authority, on behalf of the ratepayers — 
why should the country or the locality pay for the cost of parties and witnesses 
coming up to London, possibly on both sides of a case, Avhen tribunals can be provided 
at their doors, ready and competent to dispose of the cases V Such a question contains 
its own answer. Moreover, we fear that the suggestion, if adopted, might lead to 
abuse. 

(2) Further, the provision of the expenses of witnesses Avould not, in our opinion, 
meet all the extra expenses of bringing interlocutory proceedings, which require a 
judge's consideration, Itefore the judge in London, and of the employment of London 
agents for such work; as had to be done in London. 

(3) We also think that the suggestion does not cope with the difficulties, dwelt 
upon by so many witnesses, in which labouring men and women are placed, if they 
have to be absent from their locality for any substantial time. This applies with 
equal force to witnesses who come from the same class of life as the parties, and 
with strong foirce to such persons as doctors, and anyone holding. an official position, 
and the solicitors in the cases. 
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if, for example, there were in Liverpool a court competent to hear an 
undefended case of a simple character, which would take not more than a quarter 
of an hour to dispose of (and this is generally the case with undefended cases, of 
which about 20 a day are disposed of in one court : by far the largest proportion 
of cases are imdefended) it would seem an unnecessary and unreasonable course to 
send everyone concerned up to London. Yet this is the course foUowed at present 
in cases from all over the country to the great inconvenience of the solicitors, pai'ties, 
and witnesses in the undefended cases, nearly 600, annually heard. 

93. (e) Taking Evidence by Affidavit or otherwise locally and deciding the case 
hi London. — It is essential in our opinion that the judge who decides the case 
should see the witnesses. There are already powers which enable the court to 
allow facts to be proved by affidavit or before an examiner in special circumstances, 
and we do not recommend their extension. This suggestion received no substantial 
support, and we cannot recommend its adoption. 

94. (/) Courts of Summary Jurisdiction. — The suggestion that these courts should 
have divorce jurisdiction comes from those whose experience is chiefly derived from 
those courts, and who are possibly apt to take an exaggerated view of the capacities 
and importance of such courts. We do not believe that this suggestion will meet 
with any general approval, and we are unable to i-ecommend its adoption, whether 
the court consists of a stipendiary magistrate, or of two or more justices of the peace ; 
and, indeed, we propose certain limitations upon the powers at j)resent possessed 
by such courts, which will be stated under Questions III. and W. (pp. 66 and 70). 
Such courts are not suitable for the exercise of divorce jurisdiction ; their staffs, as a 
rule, are not sufficient for divorce procedure and have little or no experience in 
civil bu^siness, their procedure is summary, and, partly by reason of this and partly by 
reason of their cheapness, they are resorted to by the poorer classes, with Httle 
previous consideration or reflection. In addition, so far as stipendiary magistrates 
are concerned, at any rate outside the metropolitan area in which may be included 
East and West Ham, there are too few to be of much assistance. There are only 19 
outside the metropolitan area and those are stationed in eight counties, so that there 
is a large part of England and Wales without any stipendiary magistrate. As to 
other courts of summary jurisdiction, the gentlemen, who constitute them, change 
from week to week, and are, for the most part, without legal training. 

We think, too, it is desirable, if courts of summary jurisdiction retain any powers 
of granting separation orders, that the jurisdiction in divorce should be exercised by a 
different tribunal from that granting separation orders. 

95. {g) County Courts. — The suggestion that these courts should have divorce 
jurisdiction is supported by an influential body of evidence. In its favour will be 
found many witnesses of experience. On 3rd May, 1910, the Association of County 
Court Registrars passed a resolution " that in the event of jurisdiction in divorce 
" being extended, it should be conferred on county courts," (Vol. II., p. 370.) The 
suggestion is favoured by most of the large body of solicitors, who have experience of 
the working of all branches of the courts. It is thus favoured, because of the great 
convenience which these courts afford to suitors, owing to the sittings being held at a 
large number of places throughout the country, also because the procedure is speedy 
simple, and economical, and generally because these witnesses consider that these 
courts are suited to the needs of those who resort to them, and are competent to deal 
Avith the suggested additional jurisdiction. 

96. On the other hand, there are objectors to tliis suggestion. Their main orounds 
are tliat divorce ought not to be made too easy, and that to give the county courts 
jurisdiction would have this effect ; that uniformity of decision is desirable, and would 
not be obtained, if the jurisdiction were entrusted to the county court judo-es who 
number 55 ; and that there would be more opportunity for coilusion, than if the' trial 
of cases were confined to London. We proceed to consider these objections. 

97. The phrase " divorce should not be made too easy " was not infrequentlv 
used before us, and it is necessary to understand exactly what it means. If it mean 
that proceedings in divorce should not be too cheap, we agree that the claim to 
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a divorce miist be treated as a very serious matter, and should not be made the subject 
of summary jurisdiction, originating Avith a summons costing, say, 2s. and ending 
with a hearing, the fee for which is another 2s., like a summons, say, foj- maintenance 
before a magistrate. Such a procedure would lead to hasty and ill-considered, 
applications, as is the case with applications to the magistrates and justices. But, if 
the expression means that the cost of divorce proceedings is not to l^e reduced so 
as to enable the poorer classes to bring their cases before the court in a reasonable 
and satisfactory manner and with dne deliberation, the objection simply means 
that the administration of the law will remain the jsrivilege of those with means 
to proceed in London. The poor would continue to be excluded from the benefit of 
the law, as indeed some maintain they ought to he, on grounds with which we have 
dealt elsewhere. The expression is by some, perhaps, intended to refer to alterations 
as to the grounds of divorce. These we deal with under Question VI. (p. 90). At 
present we are considering administration of the law, whatever the law may be. 

98. Next, with regard to want of uniformity of decision — some practitioners in 
divorce cases appear to consider the divorce law one of great difficulty. It is perhaps . 
not unnatural that those, who are closely connected with any particular professional 
practice, should over-estimate its difficulty. But, in the administration of the divorce 
law, the great mass of the work is the settlement of pure issues of fact, e.g., whether 
there has been adidtery or cruelty, or desertion. A perusal of the reports of cases in 
the courts will show that there are only occasionally difficu.lt questions of law, as, for 
instance, those which depend on some branch of international law, or the extent 
of the court's jurisdiction, or matters subsequent to decree, such as -variation of 
settlements. The Law Reports show that the matrimonial cases in the Court of 
Appeal in a year are few, and are almost entirely on legal points, such as those just 
mentioned. 

The only difficulty, with regard to want of uniformity, to which witnesses seemed 
to attach real importance, was in connection with the term cruelty. We consider this 
term more fuUy under Questions III. and VI. (pp. 66 and 90), and here only observe 
that, if there be any difficulty under this head, it may be avoided by a clear statutory 
definition; that any tendency to strain the term, either by the court or by a jury, 
arises principally in cases where adultery is established and cruelty has also to be 
made out in order to found a decree of divorce ; and that the abolition of the necessity 
for coupling any other cause with adultery would largely eliminate this tendency. 

With regard to the suggestion of want of uniformitj^ it is to be observed that 
the Legislature has already entrusted the decision of charges of persistent cruelty, 
desertion, and even adultery as a defence, to the courts of summary jurisdiction, 
where there is a far larger field for want of \miformity than in the county courts. 
It is also to be observed that there would always be the right of appeal. Further, 
if this point should be thought to have the importance which the objectors, including 
the Bar Council, attach to it, we think it will be satisfactorily met by the proposals 
which we make as to the courts by which divorce jurisdiction should be administered. 

99. The fear of collusion evidently bulks largely in the minds of many of the 
witnesses with regard to the cases brought before the divorce court, but the Earl of 
Desart, who was for nearly 15 years King's Proctor, stated (15,906) that he did not 
think that there is any objection to county courts from the King's Proctor's point of 
view, and the facts proved by him show that there is a great deal of exaggeration in 
this matter, as appears from the following passage in his evidence : — 

" 15,995. (Chairman.) Are you able to tell us what proportion the cases in 
which you intervened on the ground of colkision alone bore to the cases in 
which you have intervened on the ground of misconduct on the part of the 
petitioner ?■ — I could not give you it in the Avay you ask, but cases of collusion, 
are very few — one or two a year. I could not tell you how many of the others."" 

" 15,996. The great cause for intervention is you find concealment on the part 
of the petitioner, of his misconduct ? — No, most of the collusion cases." 

"15,997. I was not on collusion. Is it the case that most of the cases are 
on the ground of misconduct of the petitioner which is kept back from the 
court? — That is the ordinary case." 

" 15,998. Do you think that the cases of collusion between the parties ard 
very nmnerous, if you have only had one or two in a year ? — It is very 
speculative. We have a good many cases in which we suspect collusion and 
get no evidence, but our suspicions may be ill-founded. There is no- doubt 
a certain proportion of cases in which collusion is suspected." 
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" 15 999 Would one or two cases suggest much collusion ?— That is about it. 
I think it works out hardly more than two. There might be three one year and 

" 16,000. In which collusion has taken place and you have intervened?— Yes." 

"I^'OOI. What is about the total interventions per annum, roughly ?— I can 

give it to you in a minute. It varies in the last 10 years from 11, the lowest, 

to 33, the highest." , , . i o 

" 16,002. The total number of interventions altogether is not very large .''— 

No, but we inquire into an enormous number of cases ; it varies from 306 to 631, 

but the actual interventions vary from 11 to 34 a year.'' 
" 16,003. In what number of years ?— Fifteen years." 

The figures given in the Civil Judicial Statistics for 1908, 1909, and 1910, pp. 27, 
31, and 29 respectively, are as follov\^s : — 



Nvmher of Decrees Nisi granted. 







Annual 


Average. 




1858-1861. 


Husbands pet 


tions - 




- 86-25 




Wives 


,, 


- 


- 55-00 


1862-1866. 


Husbands 


)i " ■ 


- 


- 95-2 




Wives 


n 


- 


- 59-2 


1867-1871. 


Husbands 


„ 


- 


- 101-0 


• 


Wives 


„ 


- 


- 78-0 


1872-1876. 


Husbands 


,, 


- 


- 152-4 




Wives 


,, 


- 


- 109-4 


1877-1881. 


Husbands 


,, 




- 188-0 




Wives 


„ 


- 


- 140-8 


1882-1886. 


Husbands 


„ 


- 


- 201-2 




Wives 


„ 


- 


- 148-0 


*1884-1888. 


Husbands 


„ 


- 


- 208-2 




Wives 


„ 


- 


- 156-2 


1889-1893. 


Husbands 


„ 


- 


- 210-6 




Wives 


,, 


- 


- 155-0 


1894-1898. 


Husbands 


,, 


- 


— 




Wives 


,, 


- 


— 


1899-1903. 


Husbands 


„ 


- 


- 351-0 




Wives 


15 


- 


- 217-4 


1904-1908. 


Hnsbands 


11 


- 


- 354-6 




Wives 




- 


- 280-8 


1905-1909. 


Husbands 


, 


- 


- 360-6 




Wives 


,, 


- 


- 285-0 


1906-1910. 


Husbands 


,, 


- 


- 349-6 




Wives 


11 


- 


- 289-0 



141-25 



154-4 



179-0 



261-8 



328- 



349-2 



364-4 



365 - 6 



472-8 



')68 - 4 



635-4 



645-6 



638-6 



Intervention by 

Queen's (and since 

1901 King's) 

Proctor. 



Decrees reversed. 



1-25 

4-0 

8-4 

10-8 

7-6 

22-6 

24-4 

24-0 

17-4 

21-0 

27-6 

27-4 

25-8 



-75 

3-2 

5-6 

8-4 

6-8 

18-2 

19-0 

21-6 

14-2 

17-2 

24-2 

24-4 

23-4 



" The want of sequence in the figures arises from the comparative tables in the Statistics having been prepared at different 
times. 

3'<rffl. — The highest was in 1903, viz.. 'A'>. 

The foUovfing figures give the population of England and Wales at intervals of 
10 years since 1861 : — 

1861 ------- 20,066,224 

1871 ------- 22,712,266 

1881 ------- 25,974,439 

1891 ------- 29,001,018 

1901 ------- 32,526,075 

1911 ------- 36,075,269 

AVe may add that collusion is held to exist where the initiation of a suit for 
the dissolution of marriage is procured, or its conduct provided for, by agreement or 
bargain between the spouses or their agents. The mere fact that both spouses 
desire a divorce does not make them guilty of collusion, provided that they have not 
entered into any agreement obnoxious to the court ; and collusion does not prevent 
a fresh suit (free from collusion) being afterwards brought. 
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100. We surmise lliat what, is understood popiilarly by " collusion " is where the 
petitioner keeps back some fact which, if disclosed, would afford an answer to the 
petition. There seem to be more of these cases than there are of collusion in its 
proper sense, but even these are not numerous, and it is of great importance to bear 
in mind that concealment of facts is affected by the present state of the law under 
which the judge has not an adequate discretion in dealing with the facts of each case. 
If the law were placed upon a more reasonable footing as regards grounds of divorce 
and reasons for refusing it, there wonld not be the same temptation to conceal facts 
as there is now. If the law be too harsh, some people will not scruple to deceive 
the court, in order to be relieved from bondage. 

101. We think it desirable to point out that concealment of the petitioner's own 
misconduct is assisted by the retention of section 3 of the Evidence Further 
Amendment Act, 1869 {'o2 & 33 Vict. c. 68), that the petitioner cannot be required 
to answer any questions tending to show that he or she has been guilty of adultery, 
unless they have denied it ; naturally, in proving a case against a respondent, 
nothing is said by the petitioner as to his or her own miscondxict. This provision 
appears to have originated from the general principle that a person is not bound to 
answer questions which tend to incriminate himself or herself, and to have been 
handed down from days when adultery was a ground for excommunication. 
Excommrmication and its consequences have now become mere matters of 
history, and adulteiy is not a criminal offence. The provision aforesaid should be 
abolished. 



102. It seems probable that cases of actual agreement are extremely rare among 
the poor, and that, "with regard to those in better circumstances, the cases in which 
there is any material likelihood of collusion by agreement probably arise in connection 
with the Act of 1884, which enables a party to prove desertion equivalent to two 
years' desertion by obtaining a decree of restitution of conjugal rights. This process 
is largely used where a husband has been guilty of adultery. His wife, notwith- 
standing this, writes a letter requiring his return, which he answers with a refusal, and 
thereupon she proceeds to enforce a suit of restitution, and on non-compliance with 
the decree she can proceed to obtain a divorce on the grounds of adultery and 
desertion {see the evidence of the late Sir George Lewis, 1441:-52). If the sexes 
were on an equal footing, the first process would be unnecessary. We shall deal 
with this Act in considering amendments of the law. 

103. We may further observe that the likelihood of collusion escaping detection 
if cases were heard locally, and not in London only, would be less in the case of local 
trials than it is at present, for the following reasons. The judge who hears a case has 
little or no opportunity of fully investigating it, where, as in undefended cases, only 
one side is heard. Tlje petitioner often discloses nothing against himself or herself to 
his or her advisers, and only the case which has to be proved against the other side is 
presented. In very rare cases something in the documents or otherwise may arouse 
the suspicions of the judge, and he then may, if he think lit, direct that the attention 
of the King's Proctor be called to the case. The officials of the court have no means 
of knowing anything about the cases, especially those which come from the country. 
The King's Proctor does not watch the actual proceedings in London, but derives his 
information from inquiries made afterwards, often from communications addressed to 
him about the cases. If a procedure similar to that of the county courts were adopted, 
the position with regard to local hearings would be more favourable to detection of 
collusion or concealment than in the High Court in London. The proceedings in 
the former are usually served and attended to by the bailiffs of the court who have 
districts to look after, and, in order to appreciate the remarkable knowledge of these 
officials of their districts and the circumstances and conduct of the people who are 
parties to litigation, it is only necessary to attend sittings of county courts where 
judgment summonses are being taken. There would be little difficulty in these 
officials inquiring into the position and conduct of the parties to every divorce case 
in their locality, and reporting thereon to the court before or at the hearing. We 
may refer to the evidence of Mr. C. J. R. Tijou, the representative of the High 
Bailiffs' Association (2502-11, 2539-42), and Mr. G. A. Lightfoot (17,514). 
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10-i. AYe pass on to consider a further objection to the county courts, viz., that 
these courts are ah-eudy sufficiently burdened with work, and that their work is 
increasing. Even if this is so, and if, on other grounds, it is desirable that such 
courts should have divorce jurisdiction, then clearly tliis point only indicates that an 
increase of staff may be necessary. But at present it is impossible to estimate whether 
the mmiber of divorce cases would be such as to add very materially to the present 
duties of the courts, when such cases are divided amongst a number of judges. We 
think that the scheme which we propose affords means of sufficiently increasing the 
judicial force for the time being. When the number of additional cases is ascertained, 
the arrangements can be made more permanent without necessarily requiring further 
legislation, if adequate provision be made from the conamencement for such 
appointments, whether temporary or permanent, as may prove necessary. 

105. We consider that the principal objections made to the county courts having 
jurisdiction cannot be reasonably sustained, but there are certain grounds of objection 
which we think deserve to be taken into account. 

106. In the first place, the difficulty of all the county court judges exercising 
divorce jurisdiction is greater, in consequence of greater numbers, than of all the 
King's Bench judges exercising such jiirisdiction — some may be Roman Catholics or 
have objections to divorce. 

Secondly, the gravity of divorce and other matrimonial cases, affecting as they do 
the family life, the status of the parties, the interests of their children, and the 
interest of the State in the moral and social av ell-being of its citizens, makes it 
desirable to provide, if possible, that, even for the poorest persons, these cases should 
be determined by the superior courts of the country assisted by the attendance of the 
Bar, which we regard as of high importance in divorce and matrimonial cases, both in 
the interests of the parties and in the public interest. 

Thirdly, it is to be borne in mind that the county courts were originaHy established 
for the recovery of small debts, which still forms a considerable part of their work, 
though they have since been entrusted from time to time with Inultifarious duties, 
many of which are of an important character. 

The general impression produced upon us by the evidence is that, although 
little importance need be attached to the suggestion that the poor would resent having 
their divorce cases heard in these courts, it would, in the estimation of a considerable 
section of the community, tend to a higher regard for the procedure and decision if 
those cases were before the highest tribunal — the High Court {see 14,416). 

Fourthly, the constitution of county courts is not such as to make them in all 
respects suitable for the exercise of a jurisdiction, which is not confined to parties 
resident in this country. Their powers do not extend, and it is not reasonable that 
the powers of inferior courts should extend, to the issue of their process for service 
abroad. In divorce cases, especially, is this service needed. The cases are numerous, 
iu which a married man or woman has .departed from the country, and taken up 
residence in a colony or elsewhere abroad. There is no power at present for such 
courts to obtain evidence from abroad, which is frequently required even in very poor 
cases. This might be conferred, as was proposed by the Lord Ciiancellor's Committee 
by the indirect means of an order of the iligh Court for the purpose, but it seems 
more suitable that the whole proceedings should, if possible, be in the Hio-h Court 

107. Apart from these details, it has to be remembered that frequently 
divorce cases involve the status of foreigners, who may have married either in this 
country or abroad, and are domiciled in this country. This is frequent where the 
cases arise between parties residing in London, or one of the other laro-e cities to 
which foreigners resort. Jurisdiction, both in divorce and nullity cases is not 
infrequently concerned with private international law, and, as decrees may have their 
effect in other coimtries, as a general principle they should be made by the High Court 
of the country of the suit. 

108. The result is that, to meet the difficulties which arise in small cases from 
the cost and inconvenience of coullning divorce and other matrimonial jurisdiction to 
a court in London, and also to meet any objections which may be made as to the 
exercise of this jurisdiction by an inferior court, it is important that the High Court 
shordd exercise this jurisdiction locally by judges of experience in the subject Avith 
a simple, inexpensive and speedy procedure. ^ ' 

If district courts of the High Court v^ere to be established, as has been frequently 
advocated by some law reformers, the problem might possibly be solved if the cost of 
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proceedings could be lessened, but this course has been objected to and has not been 
adopted. So long as the circuit system is maintained, district courts of the High 
Court will probably not be established. 



Conclusion in favour of the High Court sitting and exercising Jurisdiction locally. 

109. We have arrived after much deliberation at the conclusion that the problem 
may be solved in another way, by a combination of the High Court jurisdiction with 
the county court procedure, and we recommend that that course be adopted. 

According to section 16 of the County Courts Act, 1888, any county court judge 
may' be appointed a Commissioner of Assize, that is to say, at present any county 
court judge may be entrusted with High Court jurisdiction. 

The objections to the county courts entertained by some very important witnesses, 
for instance, the Lord Chief Justice (15,501), Mr. Justice Bargrave Deane (1203-4), 
and by the Bar Council (11,968) would, as we understand their evidence, be minimised, 
if the jurisdiction were to be exercised by a limited number of county court judges, 
selected for the purpose. We refer especially on this point to the evidence of 
Lord Desart (16,008-14). 

Since the Judicature Acts there have been established, at 89 convenient places 
in England and Wales, High Court registries in which common law actions may be 
brought, without the necessity for the interlocutory proceedings being in London. 

In all these registries, with the exception, as we understand, of those at Liverpool, 
Manchester, Preston, and Ipswich, the same person is High Court district registrar 
and county court registrar ; and this is of considerable importance in the working of 
a scheme which involves High Court jurisdiction with the assistance in service of 
proceedings and enforcement of process of officers of the county court. In the four 
places mentioned as exceptions, it will not be difficult to make special arrangements. 

There are also registries of the Probate Division of the High Court at 40 places 
with different officials .(except in two or three instances) from those in the High Court 
registries, but their duties are chiefly of an administrative order not concerned with 
litigation, and we therefore do not include them in these proposals. 

110. We think that the country should be apportioned into districts, which 
might correspond with the present circuits of the High Court, and a metropolitan 
district, subject to such modifications as might prove convenient. Each of these 
districts would embrace several county court circuits. For each of these districts or 
combination of districts, we suggest the selection and appointment by the Ijord 
Chancellor of one of the county court judges as a Commissioner in divorce and 
matrimonial cases, for, say, a year at a time, or more permanently, when the amount 
of work to be done has been ascertained ; or the selection and appointment as such 
Commissioner of any person qualified to be a Commissioner of assize, so that, if 
necessary or desirable, the services of such person coidd be obtained for such time 
as may be required. 

111. A Commissioner should take the whole of the divorce and matrimonial cases 
for his district. If he be a county court judge, until it is ascertained to what extent 
his presence is required — that is to say, how many cases there prove to be (which must 
for the present be uncertain) — his ordinary duties should be undertaken, if necessary, 
by a deputy paid by the Treasury. There are at present powers in certain cases to 
appoint deputies (see section 18 of County Court Act of 1888). 

Only 8 Conamissioners would be required, though possibly it would be found con- 
venient to make the number 10, so as to permit of sittings in the metropolitan 
courts. If it were found necessary or convenient to have more than one Commissioner 
for a district, another might be added, and provision would have to be made to meet 
cases of absence of a Commissioner, through illness or other adequate cause. 

The progress of the Commissioner round his district need not be more 
expensive, nor attended with much, if any, more formality than the progress of a 
county court judge to each of his courts at present, except the cost of travelling for 
longer distances and staying further from home. We suggest that the Commissioner, 
while he remained in office as such, should have all the powers of a High Court 
judge, and all the jurisdiction of the High Court of Justice in these cases, subject 
gnly to certain rules of practice which we will point to hereafter. 
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Places where Jurisdiction should he exercised: 



112. The question then arises, at what places the jurisdiction should be exercised. 

The following Table shows the Assize Towns and the number of Assizes for civil 
business per annum, the District Registries of the High Court, and the places where 
Registrars have Bankruptcy and Admiralty jurisdiction : — 

Northern Circuit. 



County. 



Cumberland - 



Westmoreland 



Lancashire 



Assize Towns and 

Number of Assizes held 

per Annum for Civil 

Business. 



District Registry of 
Higii Court. 



Having Bankruptcy 
Jurisdiction. 



Having Admiralty 
Jurisdiction. 



Carlisle (2) - 

Appleby (2) - 
Lancaster (2) 



Liverpool (4) 



Manchester (4) 



Carlisle 

Whitehaven and 
Miliom. 



Kendal 



Ulverstone and 
Barrow- in - Fur- 
ness. 

Blackburn and 

Darwen. 

Preston 



Liverpool 



Manchester 



Carlisle. 
Cockermouth. 
Whitehaven and 
Miliom. 



Keuda 



Ulverstone and 

Barrow- in - Fur- 
ness. 

Blackburn and 

Darwen. 

Preston 

Bolton. 

Oldham. 

Rochdale. 

Wigau. 



Liverpool 

Salford. 

Warrington. 



Manchester - 

Ashton-under-Lyne. 

Burnley. 



Whitehaven 
Miliom. 



and 



Ulverstone 
Barrow- in ■ 
ness. 

Blackburn 
Darwen. 

Preston. 



and 

Fur- 

anj 



Liverpool. 



Manchester. 



North-Eastern Circuit. 



Durham 



Northumberland 



Yorkshire 



Durham (2) 



Neweastl e-on-Ty ne 
(3). 



Leeds (4) 



York (2) 



Durham 

South Shields 
Sunderland - 
West Hartlepool - 
Stockton-on-Tees ■ 



Newcastle-on-Tyne 



Bradford 

Dewsbury 

Halifax 

Huddersfield 

Sheffield 



Leeds - 
Wakefield 



York - - - 
Kingston-upon-Hull 



Barnsley 



Durham. 
Sunderland - 
Stockton-on-Tees - 

iSIewcastle-on-Tyne 



Bradford. 

Dewsbury. 

Halifax. 

Huddersfield 

Sheffield. 



Leeds. 
Wakefield. 
Middlesborough 
Isorthallerton. 



York. 

Kingston-upon-Hull 
Sciirborough. 
Barnsley. 



Sunderland. 
West Hartlepool. 
S tockton-on-Tees. 



Newcastle-on-Tyne. 



Middlesborough. 



Kingston-upon-Hull. 
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Midland Circuit, 



County. 


Assize Towns and 

Number of Assizes held 

per Annum for Civil 

Business. 


: 1 

\ 
District Registry of 
High Court. 


Having Bankruptcy 
Jurisdiction. 


Having Admiralty 
J jrisdiction. 


Buckinghamshire - 


Aylesbury (2) 


. 


Aylesbury. 




Bedfordshire 


Bedford (2) - 


Bedford 


Bedford. 
Luton. 




Northamptonshire - 


Northampton (2) - 


Peterborough 
Northampton 


Peterborough. 
Northampton. 




Leicestershire 


Leicester (2) 


Leicester 


Leicester. 




Rutlandshire - 


Oakham (2). 








Lincolnshire - 


Lincoln (2) - 


Boston 

Great Grimsby 

Lincoln 


Boston 

Great Grimsby 

Lincoln. 


Boston. 

Great Grimsby. 


Derbyshire 


Derby (2) - 


Derby and Long 
Eaton. 


Chesterfield. 
Derby and Long 
Eaton. 




Nottinghamshire 


Nottingham (2) - 


Nottingham - 


Nottingham. 


• 


Warwickshire 


Binningham (3) - 
; Warwick (2) 


Coventry 
Birmingham - 


Coventry. 
, Birmingham. 
: Warwick. 





Oxford Circuit. 



Berkshire 


Reading (2) - 


Reading 


Windsor and 

Maidenhead. 
Newbury. 
Reading. 




Oxfordshire - 


Oxford (2) - 


Oxford 


Banbury. 
Oxford. 




Worcestershire 


' Worcester (2) 


Dudley 
Worcester - 


Dudley. 
Kidderminster. 
Stourbridge. 
Worcester. 




Gloucestershire 


Gloucester (2) 


Cheltenham - 
Gloucester - 
Bristol 


Cheltenham. 
Gloucester - 
Bristol 


Gloucester 
Bristol. 


Monmouthshire 


Monmouth (2). 


Newport 


Newport 
Tredegar. 


Newport 


Herefordshire 


Hereford (2) 


Hereford 


Hereford. 
Leominster. 




Shropshire 


Shrewsbury (2) - 


Shrewsbury - 


Shrewsbury. 




Staffordshire - 


Stafford (2) - 


Walsall 

West Bromwich - 

Wolverhampton - 

Hanley 


Stafford. 

Burtou-on-Trent. 

Walsall. 

West Bromwich. 

Wolverhampton. 

Hanley. 

Stoke-on-Trent. 
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NoHh Wales and Chester Circuit. 




County. 


Assize Towns and 

Number of Assizes held 

per Annum for Civil 

Business. 


District Registry of 
High Court. 


Having Bankruptcy 
Jurisdiction. 


Having Admiralty 
Jurisdiction. 


Montgomeryshire - 

Merionethshire 
Carnarvonshire 

Anglesey 
Denbighshire - 

Flintshire 
Cheshire 


Welshpool (1). 
Newtown (1) 

Dolgelly (2). 

Carnarvon (2) 

Beaumaris (2). 
Euthin (2). 

Mold (2). 
Chester (3) - 


Newtown 

Bangor 
Carnarvon. 

Wrexham 

Birkenhead - 

Stockport - 
Chester 


Newtown. 

Bangor 
Port Madoc. 

Wrexham. 

Birkenhead. 
Macclesfield. 
Nantwich and 

Crewe. 
Stockport. 
Chester 


Bangor. 
Chester. 



South Wales Circuit. 



Grlamorganshire 


Swansea (1) 
Swansea or Car- 
diff (1). 
Cardiff (1). 


Cardiff 
Swansea 


Cardiff 
Aberdare and 

Mountain Ash. 
Merthyr Tydfil. 
Pontypridd. 
Swansea 

Neath and Aher- 
avon. 


Cardiff. 
Swansea. 


Carmarthenshire 


Carmarthen (2) - 


Carmarthen - 


Carmarthen - 


Carmarthen. 


Pembrokeshire 


Haverfordwest (2). 


Pembroke Dock - 


Pembroke Dock - 


Pembroke Dock. 


Cardiganshire 


Lampeter (2). 


Aberystwyth 


Aberystwyth 


Aberystwyth. 


Brecknockshire 


Brecon (2). 








Eadnorshire - 


Presteign (2). 









Western Circuit. 



Wiltshire 


Devizes (1). 
Salisbury (I) 


- 


Salisbury. 
Swindon. 


Dorsetshire - 


Dorchester (2) 


Dorchester - 
Poole - 


Dorchester - 
Poole - 


Somerset 


Wells (1) - 
Taunton (1) - 


Bath - 

Taunton 
Bridgwater - 


Bath. 

Frome. 

Wells. 

Taunton. 

Yeovil. 

Bridgwater - 


Cornwall 


Bodmin (2). 


Truro - - . 


Truro - 



Dorchester. 
Poole. 



Bridgwater. 
Truro. 
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Western Circuit — continued. 



County. 



Assize Towns and 

Number of Assizes held 

per Annum for Civil 

Business. 



District Registry of 
High Court. 



Having Bankruptcy 
Jurisdiction. 



Having Admiralty 
Jurisdiction. 



Devonshire 



Hampshire 



Bristol - 



Exeter (3) 



Winchester (2) 
Bristol (3) - 



Barnstaple - 

Exeter 

Plymouth and E. 

Stonehouse. 
Totnes 

Newport (I. W.) - 
Portsmouth - 
Southampton 
Winchester - 



Barnstaple - 
Exeter 

Plymouth and E. 
Stonehouse. 



Newport (I. W.). 
Portsmouth - 
Southampton 
Winchester. 



Barnstaple. 

Exeter. 

Plymouth and E. 

Stonehouse. 
Totnes. 



Portsmouth. 
Southampton. 



(See for other particulars as in Gloucestershire.) 



South Eastern Circuit. 



Huntingdon - 


Huntingdon (2). 








Cambridgeshire 


Cambridge (2) 


Cambridge - 


Cambridge. 




Suffolk - 


Bui'ySt.Edmunds(l) 
Bury St. Edmunds 

or Ipswich (1). 
Ipswich (1) - 


Bury St. Edmunds 

Ipswich 

Lowestoft - 


Bury St. Edmunds. 
Ipswich 


Ipswich. 
Lowestoft. 


Norfolk - 


Norwich (2) 


King's Lynn 

Norwich 

Great Yarmouth - 


King's Lynn 

Norwich. 

Great Yarmouth - 


King's Lynn. 
Great Yarmouth. 


Essex - - - 
Hertfordshire - 


Chelmsford (2) - 
Hertford (2) 


Colchester and 
Claeton. 


Chelmsford. 
Colchester and 

Claeton. 
Baraet and St. 

Albans. 
Hertford. 


Colchester and 
Claeton. 


Sussex - - - 


Lewes (3) - 


Brighton 

Hastings 


Brighton 

Hastings. 
Lewes. 


Brighton. 


Kent 


Maidstone (2) 


Maidstone - 

Dover - - - 

Ramsgate 

Rochester 


Greenwich (Burney 

Street). 
Maidstone. 
Tunbridge Wells. 
Canterbury. 

Rochester 


Dover. 

Ramsgate. 

Rochester. 


Surrey - - - 


Guildford (2) 


. 


Croydon. 
Guildford and 

Godalming. 
Kingston. 
Wandsworth. 




Middlesex 


- 


- 


Brentford. 
Edmonton. 





There are — 

61 places, at which, assizes for civil business are held. 

89 places, with High Court Registries. There are also certain additional 
places, as above shown, where Bankruptcy and Adraiialty cases are heard. 

559 places, at which county courts sit, not including the City of London. 
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113. Several alternatives present themselves for consideration ; tliat the jurisdiction 
should be exercised — 

(1) Only at places where assizes are held. 

(2) At places where there is a High Court Registry, and such other places _ as may 

be appointed, as, for instance, where bankruptcy or admiralty jurisdiction 
is exercised. 

(3) At every place where a county court is held. 

An examination of the above table along with a map wiU show that to confine 
the places to assize towns would not, in certain parts, give sufficient convenience to 
suitors, and this is, no doubt, the reason why it has been found necessary to establish 
High Court Registries at places other than assize towns as well as at such towns. 

On the other hand, to include every place where a county court sits would be 
undesirable for several reasons. The loss of time, the expense, and inconvenience 
of a special judge proceeding to every place where a county court is held would 
be great, and this plan could not well be adopted without giving jurisdiction to 
the county courts as such, a course to which there are objections, as we have above 
stated. Further, the officials at the small courts would not have the experience 
or practice, which those at more important registries will have. Lastly, the con- 
centration at centres will be of advantage in the disposal of business and in enabling 
an adequate bar and others to attend the sittings with regularity and convenience. 
The witnesses are divided in opinion, but we think the weight of opinion favours 
the second alternative. 

Some witnesses, who proposed that county courts should have divorce jurisdiction, 
and desired to have that jurisdiction exercised at every place where a county court 
sits, said that, if only selected centres are to be adopted, the poor will still be unable, 
in many cases, to reach them. We do not think that this would be^o in the great 
centres of population, but there might be some difficulty with regard to the country 
parts. This, we think, could be very largely minimised by the procedure which 
we propose, as explained hereafter. 

114. We have come to the conclusion that the scheme of selected centres should be 
adopted, and that; this scheme will be the most suitable and convenient, and will give 
sufficient facilities to poor suitors, if our proposals as to practice and procedure be 
idopted. 

115. We recommend that the sittings should be at each place where there is 
a High Court registry, and to meet any such difficulties as aforesaid, that the Lord 
Chancellor should have power to select and appoint any other place or places at which 
he should think sittings may be reasonably required ; and registries should be 
established at such place or places, with the necessary powers. 

116. With regard to the metropolis, we observe that the Lord Chancellor's 
Committee left cases arising in the area of the metropolitan county courts and in 
the home and near counties, where access to London is easy, to be dealt with by the 
present system of the High Court. We think, however, after considering the evidence 
which has been given before us, that aU counties should be brought under the scheme 
which we recommend, and that the metropolitan area should be treated as a district 
to which the scheme should apply, and that certain of the courts should be selected 
as places at which sittings should be held, as convenience may require, and certain .of 
the registries constituted, with the powers of High Court registries for the purpose. 
There seems to be no adequate reason in principle why cases in which the parties 
are poor should not be dealt with in the area aforesaid, in the same way as in the 
country districts. 

PART XL 

Question 1L— What should be the Extent of such Jurisdiction and what 

Procedure should be adopted ? 

(I) Extent of Jurisdiction. 

117. If these proposals should be adopted, so that local jurisdiction be exercised, 
in the manner indicated, by the High Court, it would not in our opinion be desirable 
to place any statutory limitation upon the jurisdiction. As the scheme is not 
intended to make any greater changes in the exercise by the Hi^h Court of its 
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jurisdiction than such as are necessary in order to meet the justice of cases which 
under the present system cannot, by reason of cost and inconvenience, be conveniently 
brought and heard in the High Court in London, we propose that the actual exercise 
of local jurisdiction should be confined to such cases, and that it should be provided, 
by rules of court, that only cases within certain limits should be instituted and heard 
under the local jurisdiction. \\^hat those limits should be is a matter at present of 
some difficulty to determine ; and experience of the working of the proposed svstem 
may be necessary before a clear conclusion can be reached. Many witnesses think 
that local hearings should be limited to cases arising between married persons whose 
income does not exceed 31. per week, while others advocate a higher range of 
income. The jurisdiction proposed by the Lord Chancellor's Committee for county 
courts was limited " to cases in which the petitioner can satisfy the judge that his or 
" her whole assets after payment of debts are not worth, say, 501., and that the joint 
" incomes of the petitioner and respondent are less than, say, 150Z. per annum " ; and 
t.h.e.y added that the petitioner should be required to prove this by affidavits or other 
proper evidence, with satisfactory corroborative proof, and that it is necessary to 
insert the provision about income, because many people have little assets and yet a 
fair amount of income, and as regards a wife, she may have no assets but, whether 
petitioner or respondent, she may get security for her costs from her husband, which 
he can provide if he has adequate income. Bearing in mind the evidence as to cost 
given by many witnesses familiar with the subject which was not before the said 
Committee, we think it will be desirable that the limit should be a joint income of 
not more than 300Z. per annum, with assets not more than 250L We think that 
this would meet the needs of the great mass of people for whom fresh legislation is 
required. 

The lower limits suggested by the said Committee seem to be too low to meet 
the difficulties which arise in many cases. When the financial difficulties of married 
persons with limited incomes, especially where there are children, are borne in mind, 
and when it is remembered that the husband has to provide the necessary costs for 
both sides, we do not think the limits we propose too high. There are probably a 
number of cases in which, although the property and income of the parties exceed the 
limits suggested by the said Committee, their actual financial position is such that 
they have little means for enforcing their rights, as, for instance, where debts have 
been incurred by the spouse whose misconduct is complained of and the petitioner is 
encumbered with the payment of them, or where a large family of children causes 
a heavy drain on the family resources, or where income has been charged, or is not 
yet available, or cannot be anticipated. 

118. The rules should provide that the President or judge of the Divorce Division 
might, on the application of a party whose means were within the limits aforesaid, 
transfer a case proceeding in the principal registry to a local registry for hearing 
in the district, and further, that he or the District Commissioner, with his sanction, 
should have power on the application of a party, to order any case proceeding in a 
district registry to be transferred to the principal registry and to be heard at the 
central High Court in London, upon such terms as to security for costs and other- 
wise as may be thought fit. These powers would be exercised according to the 
necessities or importance of the case. 

119. Our aim is to produce a system which will meet the needs of those who are 
unfortunate enough to require the assistance of the courts, and yet, except so far as 
necessaiy having regard to people's means and convenience, to continue the hearing 
of their cases before the central High Court. 

Experience would rapidly show to what extent, if at all, it would be reasonably 
necessary to increase the general limits above proposed, and power to increase these 
limits as experience may dictate should be conferred as stated hereafter. 

120. It will be observed that the rules would not limit the jurisdiction of the 
High Court sitting locally, but merely provide that, as a matter of practice, cases 
should only be brought into the local courts when within the limits aforesaid. If it 
should be found, at any time before decree absolute, that the limits had been exceeded, 
orders and decrees already made should not be invaHd, but, in order to prevent the 
improper use of local courts, power should be given to the King's Proctor to intervene, 
if the limits aforesaid were found in fact to have been exceeded in any case, and 
upon such intervention, the President or judge of the said Division might confirm 
any orders and decrees or order the case to be re-heard before the central court. The 
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costs of sucli intervention should be borne by the petitioner, unless the President or 
judge of the said Division should for good cause otherwise order. And, if in the 
course of the proceedings, the District Commissioner found that the limits were 
exceeded, the case might by his order or that of the President or judge of the said 
Division, be transferred to the central court. 

121. We think that the Statute which would be required to give effect to this 
Report should provide for the making of rules of court for the purpose of carrying 
out the proposals made, in which, in the first instance, the limits aforesaid should be 
specified subject to the provisions in' the last paragraph, if the proposed limits of 
amount should be exceeded. But in order to prevent those limits being so fixed as 
to be incapable of change (except by statute), if experience should show that extension 
was reasonably necessary, we propose that power should be conferred upon the Rules 
Committee by Order in Council to alter the rules by increasing the said limits to the 
extent specified by the Order, and that without such Order no change should be made 
in the said limits. 

122. The jurisdiction of the High Court sitting locally being unlimited, though the 
exercise of its jurisdiction should be restricted as aforesaid, it would be necessary to 
confine the exercise to such persons as ought properly to use the local court of their 
district. We suggest that a suit should only be commenced for local hearing in the 
court, whose area for proceedings covers the place where was the matrimonial 
residence of the husband and wife for a year before the last grievance complained 
of, or, in cases of desertion, for a year before the desertion commenced. Any case 
brought in a court, where it should not be brought, should be transferred, by order, 
to the right court or the central court, or be allowed to continue in the court where 
it was instituted, if a proper ground for so doing should be shown to exist, as, for 
instance, where a husband had left the country and the wife had gone to her parents 
in another district than that of the matrimonial home. Similar provisions as to 
intervention and costs thereof should be made. 

-I, (2) Procedure to he adopted. 

123. We shall deal fully, under Question VII. (p. 129), with the amendment of 
procedure as regards pauper cases, and we think that the system which we suggest 
might be applied to proceedings in any district branch of the High Court. We think, 
however, that the effect of our proposals would be to reduce the cost of proceedings 
in the smaller class of cases so materially that it would be found that recourse to 
procedure in forma pauperis would not be very extensively needed. With simplified 
proceedings, local hearings, and fees properly adjusted to meet the needs of the poor, 
it might be possible to place more limitation upon the right to proceed in forma 
pauperis than is necessary in ordinary proceedings in the High Court. 

124. We suggest under Question VII. (p. 126), the proper method of dealing with 
claims for damages. 

125. The proceedings should be entitled in the High Court, and in the particular 
District Registry, and the district registrar should have all the powers of a registrar of 
the Divorce Division of the High Court. The interlocutory proceedings usually dealt 
with by a registrar should be dealt with by the district registrar, but all those steps, 
which are necessary with regard to the service of proceedings and enforcement of 
process, should be attended to by the bailiffs and other county court officials. 

126. To facilitate proceedings by persons at a distance from the district registry, 
the proceedings (which should be commenced by a writ), might be commenced by the 
issue of the writ out of any county court registry in the district, and after service be 
brought into that registry and forwarded by the registrar to the central district 
registry. If there were no appearance, there is nothing more to be done until the 
hearing, notice of the date for which should be sent to the plaintiff. A very large 
percentage of cases would thus be dealt with. Appearances might be entered in the 
defended cases (probably not very numerous), either at the place of issue of writ, 
and notice thereof sent on to the central district registry, or in that registry. 

127. There woiild thus be easy means within the reach of poor people of com- 
mencing and continuing their proceedings. The service would be effected by the 
bailiffs, as in ordinary county court procedure, and a certificate of service and identity 

Digitized by IVIicrosoft® 



REPORT — Part XI. 65 

filed. The only difficulty is about the identity of the person served, but this arises in 
every kind of proceeding. In practice, vre understand, no difficulty is found, even 
though the process of the county court in judgment summonses is served by the 
bailiffs, and defendants are committed thereon. Nor do we understand that any 
difficulty has been found with regard to service by the police of summonses under 
the Summary Jurisdiction Acts. If the bailiff does not know the parties or has not 
adequate means of himself identifying the party served, the identity would have to 
be established by some one who knows the party and accompanies the bailiff, and 
can prove the identity in the usual way, or leave might be given to the plaintiff to 
effect and prove service in the ordinary way of the High Court. 

128. The principal preliminary interlocutory applications to the court in divorce 
cases are for leave to effect substituted service, and to dispense with co-respondents. 
These are made ex parte, and there should be no difficulty, if the affidavits, upon 
which they are made, were left at the registry in which the proceedings are commenced 
for transmission to the central district registry, to be laid before the commissioner. 
Having regard to the class of case which is likely to come before him, it is probable 
that in few cases would he need to have the application argued before him. 

Contested applications for custody of children, &c. would be heard by the district 
commissioner : the advantage of a local system is the availability of the judge who 
would continually visit his district. 

We should not propose that registrars, at any places except those fixed upon for the 
hearing of cases, should deal with any interlocutory applications usually dealt with 
by a registrar of the High Court. These should be disposed of by the registrar, upon 
whom the special powers are conferred. 

129. We deal more particularly with points of procedure under Question VII. (p. 120). 
The procedure for the district courts would be similar to that in the central High 
Court, but special tables of fees and costs should be fixed, and provision made for the 
taking of a shorthand note of every case, as is done at present in the High Court. 

130. To ensure uniformity of practice, and to prevent a case which had failed in 
one district being brought in another, we suggest that the papers in every case should, 
before the case is heard, be forwarded to the Principal Registry and be passed by the 
registrar there. This would be following the practice which is found necessary in 
the Divorce Court, where no case is brought to trial or for heariog without a certificate 
that the proceedings are in order. Any doubtful case could then be drawn to the 
attention of the President or judge of the High Court in the Divorce Division, who 
might order its transfer to the central High Court, and he should have the same 
power at any stage of the case and on anj^ ground iipon which he thought fit to act. 

131. It would be , desirable also to follow the Divorce Court practice of keeping 
minutes of the proceedings. It is very frequently necessary for the court to have the 
means of ascertaining from its own minutes what has happened in a case, especially as 
some orders, e.g., for payment of money or custody of children, run on for years. 
Provisions as to these matters should be made by rules of court, and the rules could 
be altered from time to time as found necessary or expedient. Copies of the decree 
nisi and of any order as provided by rules of court should in all cases be sent to 
the Principal Registry to be recorded, so that there should be one central place of 
search, and when a case is ready for decree absolute the papers in it should be 
remitted to London, and all decrees absolute be pronounced by the High Court in 
London. This would not require the attendance either of parties or their solicitors ; 
the London officials would see that the case was ready and fit for decree absolute, and 
the decree would then be made as of course. 

132. Intervention by the King's Proctor, or by any one of the public (if this latter 
power be preserved), should be in London, and the proceedings would then be 
transferred to London, unless the President or judge of the High Court in London 
should order them to be continued, heard, and determined in the district. 

133. The decisions of the District Commissioners should not have effect as binding 
precedents, as do judgments of judges in the High Court. 
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PART XII. 

Question III.— Should any, and, if any, what Alterations be made with regard 
TO THE Exercise of the Jurisdiction conferred by the Summary Jurisdiction 
(Married Women) Act, 1895, and the Provisions of the Licensing Act, 1902, 
relating to Separations in cases of Habitual Drunkenness? 

Present State of the Law and Statistics. 

134. In order to give further protection to married vi^omen, with regard to their 
maintenance and safety, several Acts have been passed. In 1878, by 41 & 42 Vict, 
c. 19, sec. 4, it vras provided that, if a husband should be convicted of an aggravated 
assault upon his vpife, the court or magistrate before whom he should be so convicted 
might, if satisfied that the future safety of the w^ife would be in peril, order that the 
wife should be no longer bound to cohabit with her husband, and_ might order the 
husband to make weekly payments to his wife in accordance with his and her means, 
and might vary the amount on the application of either party in case of alteration of 
means, and might give her the custody of any children of the marriage imder the 
age of 10 yearsj but no order for payment of money by the husband or custody of 
children by the wife, was to be made in favour of a wife who should be proved to 
have committed adultery, unless such adulterj^ had been condoned, and any such 
order might be discharged, upon proof that the wife had, since the making thereof, 
been guilty of adultery. 

In 1886, further powers were conferred upon the magistrates, by 49 & 50 Vict, 
c 52, which gave two justices in petty sessions, or any stipendiary magistrate, _ if 
satisfied that a husband, being able wholly or in part to maintain his wife or his wife 
and family, had wilfally refused or neglected so to do, and had deserted his wife, 
power to order him to pay to her weekly sums not exceeding 21., in accordance with 
his and her means, and to vary the amount on the application of either party in case 
of alteration of means, and to repeal the order at the instance of the husband at any 
time, and confirm, discharge, or vary any previous order thereon. The Act also 
contained a provision similar to that of the Act of 1878 as to an adulterous wife. 

135. The said 4th section of the Act of 1878 and the Act of 1886 were repealed 
by the Sununary Jurisdiction (Married Women) Act, 1895 (58 & 59 Vict. c. 39), 
according to which (section 4) any married woman whose husband shall have been 
convicted summarily of an aggravated assault upon her within the meaning of 
section 43 of the Offences Against- the Person Act, 1861, or whose hiisband shall have 
been convicted upon indictment of an assault upon her, and sentenced to pay a fine 
of more than 51. or to a term of imprisonment exceeding two months, or whose 
husband shall have deserted her, or whose husband shall have been guilty of persistent 
cruelty to her, or wiKul neglect to provide reasonable maintenance for her or her 
infant children whom he is legally liable to maintain, and shall by such cruelty or 
neglect have caused her to leave and live separately and apart from him, may apply 
to any coiirt of summary jurisdiction acting within the city, borough, petty sessional 
or other division or district, in which any such conviction has taken place, or in which 
the cause of complaint shall have wholly or partially arisen, (or where she is entitled 
to apply on the ground of the conviction of her husband upon indictment, to the 
court before whom her husband has been convicted) for an order or orders imder the 
Act. And, by section 5, the court may make an order or orders, containing all or 
any of the following provisions : — 

(a) A provision that the applicant be no longer bound to cohabit with her husband 
(which provision while in force shall have the effect in all respects of a 
decree of judicial separation on the ground of cruelty) ; 

(&) A provision that the legal custody of any children of the marriage between the 
applicant and her husband, while under the age of 16 years, be committed 
to the applicant ; 

(c) A provision that the husband shall pay to the applicant personally, ox for her 

use, to any officer of the court or third person on her behalf, such weekly 
sum not exceeding 21. as the court shall, having regard to the means both 
of the husband and wife, consider reasonable ; 

(d) A provision for payment by the applicant or husband, or both of them, of the 

costs of the court, and such reasonable costs of either of the parties as the 
court may think fit. 
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The further sections of the Act deal with limitations on the powers of the court, 
the powers of the court to vary or discharge orders, procedure and enforcement of 
orders for payment of money, &c. 



136. In addition to these powers the Licensing Act of 1902 (2 Edw. VII. c. 
s. 5, gave powers both to a husband and a wife of applying for an order under the 
said Act of 1895, in case the respondent is an habitual drunkard as defined by 
section 3 of the Habitual Drunkards Act, 1879 (42 & 43 Vict. c. 19), and the court 
may make an order containing provisions (mutatis mutandis) similar to those above 
mentioned and may, instead of making an order for non-cohabitation against a wife, 
with her consent, order her to be committed to and detained in any retreat licensed 
under the Inebriates Acts, 1879 to 1900, the licensee of which is willing to receive 
her; and such order shall have effect as if she had been admitted to the retreat 
under section 10 of the Habitual Drunkards Act, 1879, as amended by any subsequent 
enactment, and the court may order an officer of the court or a constable to remove 
her to the retreat accordingly. 

The definition of " habitual drunkard " as given in section 3 of the said Act of 
1879 is as foUows : " ' Habitual drunkard ' means a person who, not being amenable 
" to any jurisdiction in lunacy, is notwithstanding, by reason of habitual intemperate 
" drinking of intoxicating liquor, at times dangerous to himself or herseK or to 
" others, or incapable of managing himself or herself, and his or her affairs." 

137. There is no report in Hansard of any discussion of the Bill which became 
the Act of 1895, and it may be doubted whether the effect of its provisions were 
adequately appreciated at the time it was passed. 

138. The following statistics show the great extent to which the Act of 1895 is now 
used. The numbers of the orders granted under the Act of 1902 to husbands are 
shown, but those granted to wives under that Act are not shown separately. They 
are included in the total numbers of orders granted to wives. 



Separation Orders. 





1907. 


1908. 


1909 






Orders granted to wives — 

With proTision for payment of alimony - - - 
Without such provision ------ 


\ 

6,559 
175 


6,535 
162 


4,794 
215 


Total to wives - - - - - 


6,734 


6,697 


5,009 


Orders granted to husbands — 

With provision for payment of alimony to wife - 
Without such provision ------ 


• 269 
4 


278 
11 


213 
5 


Total to husbands ----- 


273 


289 


218 


Total separation orders granted 


7,007 


6,986 


5,227 



Maintenance Orders. 





1907. 


1908. 


1909. 




Total maintenance orders granted without provision for 

non-cohabitation. 
Total separation orders granted to wives and husbands 

containing provision for payment of alimony. 


547 
6,828 


901 
6,813 


2,014 
5,007 


Total orders containing provision for payment of 
alimony. 


7,375 


7,714 


7,021 
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In consequence of a question raised by one of tlie witnesses ''as to the 
correctness of some of the returns to the Home Office upon which the published 
statistics were based, that Office caused fresh returns to be made for the years 
mentioned in the above tables, and Mr. Ernest Edward Stringer, one of the officials 
of the Office, was appointed to examine the returns. The results of an examination 
made by him are given in the tables. There is a slight difference between the figures 
in the tables for 1907 and 1908 and those given for the same years in the Judicial 
Statistics, but the difference is immaterial for present purposes. The statistics 
published for 1909 agree as regards the above figures 5,227 for separation orders, but 
we understand that the orders for maintenance only or separation with maintenance 
appear as 7,120 instead of the above figure of 7,021. 

Tables of statistics of separations, including magistrates' separations and private 
deeds, in England and Wales and certain other countries were put in by Mr. R. T. Gates 
(Vol. I., p. 217). These show a much larger average, in proportion to the population 
in England and Wales, than in those other countries, but the figures for England and 
Wales may include cases in which maintenance only was ordered, and they do not 
show what numbers returned to cohabitation. 



Observations on the Acts and the administration of the Law. 

139. The Act of 1895 consolidated and extended the two previous Acts, and a 
noticeable feature is that, whereas the Act of 1886 did not give the courts of summary 
jurisdiction power to make orders for non-cohabitation in cases of desertion where 
the principal need is provision for maintenance, the Act of 1895 gave the further 
power to make a non-cohabitation order, as if what was needed were protection as 
well as maintenance. It is of importance to appreciate this at the outset of the 
consideration of Question III., because, for some 10 or 11 years, it was a matter of 
common form, for the order made on the wife's application to contain the provision 
against cohabitation, as well as the provision for maintenance, whether the case was 
one in which protection was needed or not. It was not until it was pointed out in 
the case of Dodd v. Dodd (L.R. 1906, P. 189), approved by the full Court of Appeal 
ia Harriman v. Harriman (L.R. 1909, P. 123), that the magistrates had a discretion 
as to whether the order should or should not include a provision against cohabitation 
that a change began to be made by leaving out that provision, in cases where all 
that was really needed was a provision for maintenance. In the above table, the 
change will be noticed. There is a large diminution of the orders for non- 
cohabitation, and a large increase in the orders in which a provision for maintenance 
only is made. 

140. We have already dealt with the objection to giving jurisdiction in divorce 
cases to Courts of Summary Jurisdiction, and we should have been glad if we could 
have recommended that the whole of the jurisdiction, at present exercised by these 
courts, should be transferred to a superior court. 

It cannot be considered satisfactory that a court of summary jurisdiction should 
have power to make orders, which may separate married persons for the rest of their 
lives. Such orders require, in our judgment, the deliberate consideration of a 
superior court. The ready opportunity for applications for orders of this character 
to a court of summary jurisdiction is undoubtedly likely to lead to hasty and 
ill-considered action by the applicants. 

The evidence, which has been laid before us, demonstrates that this result 
foUows ; for we find that a very large percentage of the persons separated by such 
orders become reconciled afterwards, within a short time, largely through pressure 
caused by the_ increased cost of living separately : by some witnesses this percentage- 
is placed as high as 50 and even, in some instances, as high as 75. 

Again, the courts of _ summary jurisdiction are, with the exception of the few 
metropolitan and stipendiary magistrates' courts already mentioned, the ordinary petty 
sessional courts presided over by magistrates who, although they may in some 
instances be lawyers by profession, are, in general, laymen possessed of no legal 
training or qualifications, assisted by a clerk, who may or may not be a competent 
solicitor or clerk. 

Moreover, these courts form part of the judicial system for administering the 
criminal law in the case of petty oifences. We think there is a serious objection to 
a court, whose main duties are of a crimiaal character, entertaining appUcations, 
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which are of a civil nature, concerning the ' domestic relations of men and women 
and their children, applications which, if granted, may produce the practical although 
not the legal dissolution of the marriage tie. 

141. The evidence satisfies us that the general administration of the Acts is not 

satisfactory, where these cases are dealt with by lay magistrates. Although, in some 

parts of the countrj'-, this may not be the case, owing to special arrangements for 

hearing the cases before a bench sitting regiilarly on such applications, in others we 

are informed that orders are made too easily and on too slender materials, and in 

others are too difficult to obtain. To some extent the provisions of the Acts may be 

to blame for these results, because they contain no power to make a temporary order 

for non-cohabitation, and, therefore, although it may be that all that is required is an 

order affording temporary protection and time for reflection, all that can be done is 

10 make a full order, or adjourn the case, without any power to make provision for 

the maintenance of wife and children, in the meantime. We feel, after the voluminous 

evidence which we have taken from all parts of the country, that it is not right to 

leave the administration of powers, which may produce the practical though not the 

legal dissolution of the tie of marriage, to courts whose duties and experience are 

mainly confined to dealing with petty offences. 

142. The question of the effect of permanent separation between husband and 
wife, without divorce, will be more fully considered under Question VI. (p. 91), and we 
need here only state that, where it has been effected by these separation orders, its 
consequences are in many cases disastrous ; in the case of men, leading in numerous 
instances to adulterous connections and general immorality, and in the case of women, 
but to a lesser extent, to the same results. 

143. We consider that the power of the courts of summary jurisdiction to make 
orders, which have the permanent effect of a decree of judicial separation, should be 
abolished. 

144. But although separation orders have many disadvantages and lead to irregular 
connections being formed, and although in many cases their economic consequences 
are bad both for husband , and wife and children, still they, are to some extent 
necessary for the purposes of protection ; they are at present the only remedy within 
the reach of the very poor, and they have been made use of by ill-treated wives 
for many years. 

We think, for these reasons and also because these orders afford a remedy for 
Roman Catholics and. persons disapproving of divorce, that they cannot now be alto- 
gether abolished, and our conclusion is that the jurisdiction of courts of summary 
jurisdiction to grant separation orders and maintenance orders should be preserved, 
but that the exercise of the jurisdiction should be limited, as we shall indicate. 

145. The proper principle to apply to such courts is that their orders should only 
be granted where they are necessary for the reasonable immediate protection of the 
wife or husband, or the support of the wife and the children with her, and that if it 
is or becomes necessary for the parties to be permanently separated, application for 
that purpose should be made to the superior court by a simple process, in the manner 
we shall specify. We believe that the jurisdiction so limited would be adequate to 
meet all the necessities which exist, and would leave few cases in which an application 
for permanent separation to the superior court would be necessary for the class of 
people to whom the Act mainly applies, except those cases in which the applicant 
was entitled to claim, and desired to claim, a divorce. 

146. Under the Act of 1895, a wife can apply for an order, but a husband cannot, 
and, in the case of some of the offences, there may be as much reason for making an 
order on a husband's application, as there would be if the, offence were by the 
husband, and the application by the wife. We deal with this in the answer to the next 
question, and here merely state that we consider the Act should be made to apply to 
applications by the husband in proper cases. 

147. The jurisdiction under the Act of 1902 should, we think, be maintained, but 
limited to a period as hereinafter stated, leaving the superior court to make an order 
of a permanent character, if necessary. We base this upon the same principles as 
those we have already indicated with regard to the Act of 1895. 
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148. The Acts of 1895 and 1902 have a practical limitation in this, that the court 
h'ls only power to order maintenance to a wife not exceeding the weekly sum of 21., 
and the result is to confine the operation of these Acts almost entirely to the poorer 
classes. There may well be cases fit for the superior court in which the limit 
aforesaid may be exceeded, and we think it ought to be provided that the High Court 
should have powers, corresponding to those of the courts of summary jurisdiction, 
but without limitations of amount of maintenance. At present, a court of summary 
jurisdiction may refuse an order in cases more fit for the High Court, but that court 
cannot deal with some of the cases, which may be brought before a court of summary 
jurisdiction, as, for instance, cases under the Act of 1902. (See section 10 of the Act 
of 1895.) 

PART XIII. 

Question IV. — Are any, and, if any. what Amendments of the said Acts of 1895 
AND 1902, and of the Procedure and Practice thereunder desirable? 

149. A study of the Acts, assisted as we have been by the evidence given before us 
with regard to numerous points to which our attention has been drawn, has led us to 
the conclusion that these Acts, and the procedure and practice thereunder, require 
amendment in many respects, which we now proceed to enumerate and consider. 

Amendments as to Grounds on which Orders may he mude. 

150. From section 4 of the Act of 1895 it will be observed that the grounds, upon 
which an order may be made in favour of a wife, are — 

(1) Conviction of husband summarily of an aggravated assault upon her. 

(2) Conviction of husband upon indictment of an assault upon her, with sentence 

to pay a fine of more than 5il. or to a term of imprisonment exceeding two 
months. 

(3) Desertion by the husband. 

(4) Persistent cruelty to her by husband. 

(5) Wilful neglect of husband to provide reasonable maintenance for her, or her 

infant children, whom he is legally bound to maintain. 

In (4) and (5) the cruelty or neglect must have caused the wife to leave and live 
separately from her husband. 

I 151. The words "persistent cruelty" without any definition have given rise to 
,' difficulty and diversity of view. As to (1) and (2) it should not be the mere fact of 
^conviction which should be a ground for a separation order, but the fact, if it be the 

case, of the wife being unable to live safely with her husband, though proof of the 

conviction would generally establish the want of safety. 

152. Many witnesses have pointed out that the condition attached to (4) and (5) 
gives rise to great difficulty and inconvenience and ought to be dispensed with. If 
a man be guiltyof cruelty to his wife, or of neglect to maintain her and the children, 
she cannot obtain an order, without leaving the house, which, in many cases she 
ought not to be compelled to do. For example, she may be carrying on a small trade 
or business or work of some kind in the house in which she lives with her husband 
or for other reasons she may be desirous of continuing to live in the marital home! 

' Protection against cruelty and neglect to maintain is required and should be given to 
her, without enacting the condition that she should abandon her home. 
In our opinion, the condition should be dispensed with. 

153. It was suggested by certain of the witnesses that adultery should be added as 
a ground upon which an order might be made. We are, however, of opinion that this 
ground does not fall withm the principle upon which, as already stated, courts of 
summary jurisdiction should act, and that this offence, whether as a ground of 
separation or divorce, should be dealt with by the court having jurisdiction in divorce. 
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154. We recommend that the Acts should be amended, so that the grounds upon 
which orders may be made shall be the following : — 

(a) Cruelty by the respondent to the applicant. 

(6) Habitual drunkenness on the -J|art of the respondent. 

(c) WiKul desertion by the respondent of the applicant, without the consent or 

against the will of the applicant, and without reasonable cause. 

(d) Neglect by the husband to provide reasonable maintenance for the wife, or her 
; infant children, whom he is legally liable to maintain. 

Definition of '' Cruelty.'" 

155. With regard to cruelty — -this should be clearly defined by the Act, so as to 
remove, as far as possible, all difficulties as to its meaning. It was said that in the 
High Court, where cruelty is a ground for judicial separation, and one of the grounds 
which may be coupled with adultery in order that a wife may obtain a divorce, there 
has not been uniformity of view as to the meaning of cruelty on the part of either 
judges or juries. To some extent this may be the case, though the extent has, we 
think, been exaggerated by the witnesses. But some variety is not unnatural, when 
changes of social life take place, and when the word has to be applied to cases in 
different ranks of life, and when no definition is to be found in the Statutes. A clear 
definition is, however, to be found in the judgments in the Court of Appeal and House 
of Lords in the case of Russell v. Russell (L.R. 1895, P. 315 ; 1897 A.C. 395), and, 
with this in mind, we suggest that the amended statute should contain the following 
definition : — 

Cruelty is such conduct by one married person to the other party to the 
marriage as makes it unsafe, having regard to the risk of life, limb, or health, 
bodily or mental, for the latter to continue to live with the former. 

But, however this definition is expressed, it should include — 

(1) Actual violence, and acts of a physical character. 

(2) Grave insults and offensive conduct, though not amounting to actual physical 

violence. 

(3) Drunkenness. 

The evidence required should be such as to satisfy the tribunal that, having 
regard to the risk aforesaid, it was no longer reasonably safe for the applicant to 
reside with the respondent, and, without being so satisfied, the tribunal should not 
find cruelty. 

The definition should also include the following acts, and proof of either of them 
should be sufficient proof of cruelty as defined : — 

(1) That the respondent has knowingly, or negligently, infected the applicant with 

venereal disease. 

(2) That a respondent husband has compelled his wife to submit herself to 

prostitution. 

The risk mentioned in the definition aforesaid should, we think, be inferred in these 
two classes of case from proof of the act. At present, it is more than doubtful 
whether such offences are covered by the words "persistent cruelty"; the first case 
is sadly common, and the second is a horrible form of criminal offence which, 
according to some of the evidence, takes place more frequently than is generally 
known. We shall revert to this subject under Question VI. (p. 99). 

Definition of " Habitual Drunkard.^' 

156. With regard to the term "habitual drunkard" — it was suggested in the 
evidence that the definition above given (p. 67) is unsatisfactory. 

Dr. Branthwaite, His Majesty's Inspector for England and Wales under the 
Inebriates Act, stated that this definition has proved very unsatisfactory in many 
ways, and that the defects have been a,dmitted and discussed by a Departmental 
Committee appointed to inquire into the operation of the law relating to inebriates in 
England in 1908, and by a similar committee appointed by the Secretary for Scotland 
in 1909. He gives (41,302) the definition suggested by the English Committee, and 
an alternative definition suggested by the Scottish Committee, but he recommends a 
further definition as follows : — 

" An inebriate means a person who habitually takes or uses any intoxicants, 
and while under the influence of such intoxicants or in consequence of the effects 
thereof is at times (a) dangerous to himself, or dangerous or a cause of terror to 
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otliers ; or {b) a cause of serious harm or suffering to members of his family or 

others ; or (c) incapable of managing himseli or his affairs. (The expression 

' intoxicant ' to be understood to include any intoxicant liquor, or sedative, 

narcotic, or stimulating drug or preparation.) " 

Dr. Branthwaite points out that this definition does not vary greatly from the other 

two, but seems to him to remove some of the objections to both. _ Although his 

definition may be open to some criticism {see 41,303-8), v^e consider it will be 

difficult to frame a better one, and that it should be adopted. 

It is said by some that the term need not be defined, but we think that having no 
definition is leaving too much discretion to a court of summary jurisdiction. 

If the drunkenness is not such as to make the offender a habitual drunkard 
within the definition, yet it may be such and so frequent as to make the married life 
intolerable, and to lead to the reasonable conclusion that there is the risk above stated 
if the applicant continue to live with the respondent. Such drunkenness should come 
under the head of cruelty. Whether the drunkenness be habitual within the meaning 
aforesaid of that term, or only such as last mentioned, it should be an answer to the 
application founded on it that it has been materially conduced to by the applicant. 



Desertion. 

157. Desertion is not an offence under the Act of 1857, if the leaving is with 
reasonable cause, and although there is no reference to reasonable cause in the Act of 
1895, the same principle should apply. It does not seem necessary or advisable that 
a statutory definition of " reasonable cause " should be given, as it is impossible 
to anticipate all the cases which may occur ; a marital offence for which a separation 
order or decree could be obtained would be reasonable cause, and other cases have 
been the subject of judicial decision : See the cases of JRussell v. Russell, (L.R. [1895], 
P. 315 C.A.) ; Oldroyd v. OLdroyd (L.R. [1896], P. 175) ; Synge v. Synge (L.R. [1900], 
P. 180 ; L.R. [1901], P. 317) ; Mackenzie v. Mackenzie, (L.R. [1895], A.C. 384 at 
p. 389) ; Ousey v. Ousey and Atkinson, (1874), (L.R. 3 P. & D. 223) ; du Terreaux 
V. du Terreaux, (1859), (1 Sw. and Tr. 555). 



Relative Position of Men and Women. 

158. Lastly, on this head of grounds oh which orders may be made, it is convenient 
to consider the relative position of men and women. Orders under the Act of 1895 
can only be obtained by women, but under the Act of 1902 either men or women can 
apply. We think it would be right to give the husband the same rights as a wife in 
cases of cruelty, as well as of habitual drunkenness, though in actual practice the 
cases in which he would require to put forward, and could make, a claim would 
probably be exceptional. We see no reason also why, if a wife deserts her husband, 
or will not help to maintain him, and has means, and he has no means of livelihood 
(for example in the case of an invalid), an order for maintenance should not be made 
against her. 

Amendments as to — 

Form and duration of order, &c. 

159. A material distinction exists between cases in which the applicant requires 
protection, whether with or without maintenance, or only needs provision for 
maintenance. The distinction was observed in the Acts of 1878 and 1886 but was 
not made sufficiently clear in the Act of 1895, with the results already stated, until 
after the two cases above mentioned (p. 68). 

The proper remedy where protection is needed is a separation order, but, where 
maintenance is all that is necessary, the order should be one for payment of money. 
Cases of cruelty and habitual drunkenness faU within the former category : those of 
desertion and neglect to maintain within the latter. 

160. With regard to the first of these two classes, we think the proper order is that 
the applicant be no longer bound to cohabit with the respondent (which provision, 
while in force, shall have the effect in all respects of a decree of judicial separation by 
the High Court), with the other necessary provisions as to custody of children, alimony 
and costs. ' 
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But, in addition to the existing powex's of varying, altering, or discharging 
orders, there should be a power to review a separation order, on the application 
of either party. The party obtaining the order should be permitted to apply at any 
time, but, in order to prevent oppression, the party against whom the order was made 
should only be allowed to apply at the expiration of six months from the date of the 
order, unless the coiirt on an ex parte application give leave to apply within that time. 
Upon such review, the court should have power to vary, or discharge, or continue the 
order. Similar powers of fresh application might be given, dating from the order of 
review. These provisions would enable a respondent to satisfy the court that his or 
her conduct, since the order or last order, had been such that tlie applicant ought to 
give the respondent another chance. 

161. Our view is that the Acts at present do not give the court sufficient discretionary 
powers ; that the orders to be made by a court of summary jurisdiction should not be 
of a permanent pharacter ; that the jurisdiction should be exercised with the object, so 
far as possible, of reformation and not of separation, with all its possible evil conse- 
quences ; and that it has been demonstrated, by the evidence as to the large per- 
centage of reconciliations which take place after orders, that what is mostly needed is a 
suitable means of enforcing temporary separation where it is necessary, with more 
control by the court over the people for whom this jurisdiction exists than it possesses 
at present. People who are well-to-do are able to consult solicitors, counsel, and 
friends o£ experience before they determine to embark on matrimonial causes, and only 
do so as a rule with deliberation, but the poorer classes have not these advantages, 
and the applications to the magistrates are often made without consideration, in fits of 
temper, and with no due appreciation of the gravity of the action. The summons is 
often refused, and, when granted, is often dropped, and, when heard, is often rejected. 

If the procedure which we suggest should fail in its object and a permanent order 
become necessary, it should be left to the superior court to make such order, either 
for judicial separation or for divorce, if the case is one in which there are grounds 
for divorce, and that remedy be claimed. 

The powers of courts of summary j uiisdiction in these matrimonial matters should, 
in our view, be rather of a disciplinary character than such as to enable them to decide 
finally as to the status of married persons. 

162. For the reasons which we have given, we are of opinion that no separation 
order of such courts should be continued for a period of more than two years from the 
date of the original order separating the parties, at the expiration of which time the 
order and continuing order or orders, if any, should determine, unless, before such 
expiration, the party obtaining the original order apply to the High Court to deal 
further with the matter, in which case the order shoiild run on till the High Court 
has dealt with it. Such application might be made by lodging the order, or a 
certified copy, with the High Court, and serving a notice on the respondent of 
an application to have the order converted into a decree of judicial separation 
or of divorce, and, upon such application, the cou.rt would deal with the matter, 
as if a suit had been commenced, and should be at liberty to proceed either on 
the notes of the hearing before the court of summary jurisdiction, or upon further 
evidence, as it thought fit. We have fixed upon the period of two years, partly because 
that period gives ample time for the exercise of the magistrates' powers to produce 
its effect (a large proportion of the orders would probably not last so long), and partly 
because it might tend to prevent hasty applications being made to the High Court, for 
it must be remembered that the magistrates' order would not be a bar to proceedings 
in the High Court at any time. If the proposals already made as to local hearings by 
the High Court be adopted, there would be no hardship in those cases, where a 
permanent order became necessary, being thus passed on to the High Court. 

163. If, on an application for an order, or to review, 'discharge, or continue an 
order, the court of summary jurisdiction considered that the case was one which 
should be dealt with at once by the High Court, it should have power to remit the 
proceedings to the High Court. Section 10 of the Act of 1895 requires amendment. 
Instead of refusing to deal with a case on the ground that it is a fit case for the 
High Court, there should be power to send the proceedings forthwith to the High 
Court, and power should be conferred upon the High Court to dispose of them, as if 
they had been originally commenced before it. This power should apply, whether the 
case is for separation, or only for maintenance. 
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164. Some witnesses have suggested that a return to cohabitation should not 
put an end to a separation or maintenance order: See the evidence of W. Fitz- 
simmons (19,517-21), G. B. C. Yarborough (21,090), and J. G. Silcock (22,307). _ We 
think, however, that a return to cohabitation should have the effect of determining a 
separation order. If the order were allowed to remain operative after a return to 
cohabitation, a wife would be enabled to leave her husband when and as often as 
she liked, sometimes without any reasonable cause, and then proceed against him for 
non-payment under the order. In the case of Matthews v. Matthews (28, Times Law 
Reports, p. 421), the majority of the court expressed the opinion that the order 
runs on notwithstanding resumption of cohabitation, until application is made under 
section 7 of the Act of 1895, to have it cancelled, but, in effect, this will probably mean 
that the order will run on indefinitely. We understand that such an application is 
seldom made ; the order is allowed to lapse without any application for discharge. 

A suggestion was made by Mr. W. Fitzsimmons (19,520), that the order should 
not come to an end until three months after resumption of cohabitation, but even so it 
would still be necessary to apply again to continue it, if cause for so doing arose. 
On the whole, we think it simpler and more satisfactory, where cohabitation has 
been in fact resumed after a separation order, to leave any further misconduct for a 
fresh application. 

165. Passing now to cases of desertion and neglect to maintain, we would point 
out that orders of separation are not the suitable remedy. In both these cases, 
all that is needed is an order for maintenance, and, if necessary, for the custody of 
the children, and no obstacle should be put in the way of the parties resuming, or 
continuing, cohabitation. 

It would not be necessary to place any limit of time on the duration of such an 
order, but power should be given to the magistrates to revoke or vary it in amount, 
or otherwise, if there be sufficient cause for so doing. If a deserted wife unreasonably 
refused to receive back her husband (who bond fide desired to return to her) and to 
live with him, the power of revocation aforesaid could be used. 

It was, however, suggested that without a separation order, a husband might force 
himself on a deserted wife, without any bond fide desire to continue to cohabit with 
her, but merely with the object of putting an end to the order, and then leaving her 
again. This coiild be effectively prevented, if the order were to run on, notwith- 
standing resumption of cohabitation, till notification to the court by the wife of 
the resumption of cohabitation, or until an order of revocation was obtained. 

To guard against undue or unfair compulsion by the husband on the wife 
to surrender the order, it might be provided that the notification aforesaid should 
not operate to end the order, until the officer of the court, to whom we shall 
hereafter refer, certified that there was a bond fide resumption of cohabitation, and 
that a wife was not being improperly compelled to surrender the order which she had 
obtained. If it were sought to enforce the order for payment of money becoming due 
during a period of resumed cohabitation, the order still running on, the court should 
not enforce it for money due during such period, if the husband has maintained his 
wife during that period. 

In cases of neglect to maintain, the husband might, or might not, be living in the 
same house as his wife if the change we have above suggested, viz., that she need 
not leave him before obtaining an order, be made, and therefore, the order should run 
on, till put an end to in the manner above indicated. 

166. The difficulty, which arose in such cases as Dodd v. Dodd and Harriman v. 
Harriman (p. 68), is now obviated when the magistrates make an order for maintenance 
only, but, if the procedure we suggest were adopted, it could not arise, and as there 
would be no order to bar the resumption of cohabitation, desertion once begun would 
run on tiU put an end to by resumption of cohabitation or agreement. At present, 
if a separation order be made, desertion comes to an end, and although the respondent 
has deserted before the order, his continuing away after the order will not be 
considered as part of a period of desertion, which would, at the end of two years 
give a right to proceed in the High Court for judicial separation, or for divorce if 
there were also adultery. ' 

These considerations, however, would not be so material if divorce could be 
obtained_ by a woman on the ground of adultery alone, though the change we suggest 
would BtiU be of importance as to judicial separation after a period of desertion, or if 
such desertion were made a ground of divorce. 
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Further Amendments. 



167. Some witnesses suggested that a larger amount of tlie husband's income 
should be given for the maintenance of the wife, that a greater or less amount 
of evidence of cruelty should suffice for an order, and that all cases should be 
remitted to probation officers in the first instance. These suggestions relate to the way 
in which justices should exercise any discretion they may have as to making orders, 
rather than to amendments, which can usefully be made by the Legislature. 

168. There are, however, other amendments, either suggested by witnesses or by 
consideration of the Act and present procedure, which we think ought to be m.ade : — 

(a) Power should be given to adjourn a case for any time not exceeding three 
months and to make an order for maintenance in the meantime, when the 
application is for separation. This would give the parties full time for 
consideration, and would enable the probation officer, or police court 
missionary, to have an opportunity of exercising any influence he may 
possess. 

(h) It would also be an advantage if in addition to or in lieu of an order for 
separation, justices were given power to bind over the husband, with or 
without securities, to be of good behaviour. 

(c) (1) Maintenance money should be paid to an officer of the court, unless the wife 
expressly requests that it should be paid to her, or to some third person on 
her behalf. This exception would provide for cases where the wife is of a 
somewhat higher class than is usual in separation cases. With this 
exception, it should be imperative that the money should be paid to an 
officer of the court. That course would relieve the wife of many difficulties, 
would lead to payments being made more regularly, would remove disputes 
as to the amounts owing, and would prevent undue pressure being put 
upon the wife by the husband, in separation cases, with the view of 
improperly compelHng her to return to cohabitation. 

(2) " Officer of the court " should be defined so as to include " a superintendent 
" or inspector of police or other officer of police of equal or superior rank, 
" or in charge of any police station " {see Summary Jurisdiction Act, 1879, 
section 38), and any probation officer or police court missionary. 

(3) A provision that the husband should give notice of any change of address 
to the officer of the court to whom the maintenance money is ordered to be 
paid, vpith a penalty in case of his failing to do so without reasonable 
excuse, would be useful. There is a similar provision in the Children Act, 
1908, section 75 (6). 

Defences. 

169. Section 6 of the Act of 1895 is as foUows : — 

"No orders shall be made under this Act on the application of a married 
woman if it shall be proved that such married woman has committed an act of 
adultery : Provided that the husband has not condoned, or connived at, or by 
his wilful neglect or misconduct conduced to such act of adultery." 

There appears to be an omission to provide for such causes as would be a defence 
to a suit for divorce or for judicial separation being good defences to an application 
for an order, whether for separation or maintenance. It would seem right to amend 
the Act in this respect, more especially if further causes for relief by divorce are 
introduced. 

Discharge of Orders. 

170. Section 7 of the said Act contains powers to vary and discharge an order, 
which should be extended as we have suggested. The last sentence of that section mns 
thus : "If any married woman upon whose application an order shall have been made 
" under this Act, or the Acts mentioned in the schedules hereto, or either of them, 
" shall voluntarily resume cohabitation with her husband, or shall commit an act of 
" adultery, such an order shall upon proof thereof be discharged." Some amendment 
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of section 7 of the said Act will be needed in consequence of the foregoing proposals, 
but, in addition, a distinct amendment is required, with regard to discharging an 
order on the ground of the wife's adultery since the date of the order. 

It has been pointed out by some of the witnesses, that, if a married woman commit 
an act of adultery after an order, the court has no discretion as to whether or not 
the order should be discharged, and that there are cases in which a husband may 
connive at, or be guilty of conduct conducing to, such subsequent adultery in order 
to get rid of the order, as, for instance, by placing temptation in her way, or failing 
to pay the allowance ordered, and thus exposing her to temptation. To meet this 
point, we think that a proviso, similar to that in section 6 of the Act as to condonation, 
connivance, or conducing by wilful neglect or misconduct to the adultery, should be 
introduced with regard to an application for the discharge of an order under section 7. 

Further, although an order be discharged, if it be discharged in such circum- 
stances that the parties do not resume cohabitation, the court should still have 
power to provide for the custody and maintenance of the children, and to exercise 
a discretion according to the circumstances of each case, having regard to the 
best interests of the children, and even although there may have been some 
fault since the date of the order in the party to whose care they were originally 
committed. 

If an order be discharged on the ground of the original applicant's fault, any 
arrears then due, which have accrued since the date of the fault on which the 
discharge is founded, should be cancelled. At present arrears only cease_ at the date 
of the order of discharge ; and if, for instance, a woman has been living in adultery 
since the date of the order (a common case), without the respondent's knowledge, it 
is a hardship upon him if his obligation is not released as from the date of the 
misconduct, unless he has by non-payment of the money, or otherwise, conduced to 
the woman's fall. 



Expenses and Enforcement of the Order. 

171. In all cases of summons, whether on application for an order, or for the enforce- 
ment of an order, and in cases of warrants for the enforcement of an order where 
the husband is within the jurisdiction of the court issuing the warrant, there appears 
to be no practical difficulty as to fees or expenses. Such fees and expenses are very 
small, and the court has power to remit fees (14 & 15 Vict. c. 55. s. 12), and we 
understand the court does remit fees in proper cases. The fees and expenses are 
payable by a respondent husband, and are enforceable against him. It would seem 
that, if they cannot be recovered from him, they are technically payable by the 
applicant, but payment is not enforced. 

It has been stated that the fees in different courts are not uniform. (See the 
evidence of Mr. Simpson, C.B., of the Home Office, 40,720 et seq.) We would suggest 
that the fees in the cases, which we are considering, should be placed upon a uniform 
basis, as was apparently contemplated by the establishment of a model table of fees in 
use at the Home Office, which, as far as we can gather from Mr. Simpson's evidence, 
has been adopted where the necessity for revision has arisen, but does not seem yet 
to have been applied to the tables which came into force before 1848. 

When, however, a warrant for the arrest of a luisband has to be executed, 
outside the district in which it was issued, a difficulty as to expense may arise ; 
in some places the police do not execute such warrants, unless the wife provides the 
cost of bringing the husband back to the place at which the warrant was issued. 
(See Mr. Simpson's evidence, 40,759.) 

172. It is perhaps outside the scope of this Conunission, but we think the duties of 
the police, as to executing warrants outside their districts without requiring previous 
payment of expenses, should be more clearly specified. A recommendation of the 
Select Committee on Bastardy Orders, 1909, was made " that it should be made 
" clear that the police are bound to enforce warrants of distress or committal 
" outside their districts, without requiring the previous payment of costs." (See 
Report of the Committee, paragraph 11, on p. v.) 

We understand that the poHce are bound to execute warrants within their 
districts, Avithout requiring expenses to be previously paid ; that they may execute 
Avarrants outside their districts, and charge the expenses on the police fund ; but that 
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they must execute warrants outside their districts, without previous payment of expenses 
is, as we gather, not admitted by all chief constables. The difficulty usually arises 
in^ the case of warrants for semi-private claims. For instance, the police of Carlisle 
might object to execute a warl-ant for the arrest of a man in Penzance, who owes 21. 
on a bastardy order, at a cost of 61. or 71., and sometimes an objection is raised. 

If all^ warrants, in the cases with which we are concerned, were executed within 
the district or outside the district in which the warrant is issued, without (if the court 
of summary jurisdiction so orders) demanding previously the cost of execution of the 
warrant, no difficulty in the way of a poor applicant would be felt. 

173. It is possible, however, to lessen the cost of executing a warrant in a district 
outside that in which it is issued, if the suggestion made by some of the witnesses- 
were adopted, namely, that the respondent might be dealt with, without the necessity 
of bringing him before the court to which the wife applies for process for non-payment 
of the maintenance money. (See the evidence of H. Gough, 3270 et seq. and 3333 
et seq., and of Major Pulteney Malcolm, 9854-6 and 9945 et seq.) There are, how- 
ever, some practical difficulties in the way of this being done, which we think could 
be overcome in the following manner. 

It would be possible, where the maintenance money has been ordered to be paid 
to an officer of the court, to send the warrant for the arrest of a husband to the place 
where the husband is staying, and, the warrant being backed there, for the husband 
to be brought before the court of summary jurisdiction at that place. 

There might also be a provision that a declaration, under the hand of the said 
officer of the court, certifying (1) the date of the order, (2) that a copy of the order 
had been served on the husband, (3) the amount owing under the order, (4) the dates 
and results of previous applications for payment, whether by summons or warrant, 
should be made evidence of the facts contained in such declaration until the contrary 
were proved ; and the handwriting of the justice issuing the warrant might also be 
proved by the declaration (sec. 41 of the Sununary Jurisdiction Act, 1879). Even 
then it would be necessary to prove the identity of the man arrested with the person 
named in the warrant, and, if the man arrested chose to deny the fact or refuse to 
answer, there might be no evidence of identity, and the attendance of someone from 
the place where the warrant was issued would become necessary. 

It is said that there woiild also be difficulties in the way of sending the man to 
prison, if he denied the statements contained in the above-mentioned certificate, and 
the proceedings might often fail to attain their object in consequence. But it may be 
observed that, in enforcing orders against debtors under the Debtors Acts, no practical 
difficulty is found in dealing with a debtor outside the jurisdiction of the court 
making the order. The warrant is executed by the bailiffs of the court of the district 
where the man is, and he is lodged in the gaol there. It should not be necessary to 
bring the man to the court issuing the warrant, unless the matter could not properly 
be dealt with at the place of arrest. 

This suggestion, if adopted, would, in substance, provide for the bringing of the 
man up before the court of summary jurisdiction of the district where he is arrested, 
on such certificate as aforesaid, and for sending him to gaol there, and, in case of a 
dispute, for sending him, at the expense of the county or place where the warrant 
was issued, to the court there for committal. 

To meet any possible difficulty, where the husband is outside the jurisdiction of 
the court to which the wife makes application for a warrant for his arrest for non- 
payment of maintenance money, and she has no means reasonably sufficient to enable 
her to meet the expense of a warrant and its execution, the Guardians should have 
power to apply for and meet the expenses of a warrant on her behalf, without the 
necessity of her becoming chargeable. At present, if the wife is unable to recover 
her maintenance money through lack of means, she becomes chargeable in many 
cases. 

174. With regard to further means of enforcing payment of the maintenance money 
by making orders on employers to pay part of the husband's wages to the wife, we have 
had communications from a number of large employers of labour, copies of which will 
be found in Appendix XXIV., pp. 155-62. We think that power should be given 
to the court, in its discretion, to make an order, but that the order should merely 
authorise the employer to pay the amount ordered to be paid out of the husband's 
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wages, and that the employer should be at liberty to assent or decline to act on the 
order, and, if he assents, should have a good discharge by payment according to 
the order. 

We understand that in Scotland there is power in similar cases to make an order 
which must be acted on when the wages of the husband exceed 20s. a week (see Lord 
Salvesen's evidence, 6743), and the Select Committee on Bastardy Orders, 1909, 
recommended that power should be given to enforce payment of bastardy orders by 
attaching a portion of the defendant's income, such as wages or payments made 
periodically to him, but we do not consider a compulsory order advisable, as it might 
lead to the dismissal of the employee. 

We recommend that the person to whom the money is ordered to be paid may, by 
leave of the court, on default in payment by the respondent, have power to serve a 
copy of the order of the court on the employer of the respondent, who may assent 
to discharge the order out of the respondent's wages, and payment made to the 
person aforesaid of the amount ordered, or a part thereof, shall be a good discharge 
of the employer and of the order pro tanto. 

175. The Children Act, 1908, s. 75 (11), provides, with regard to the enforcing of 
orders on parents to pay contributions to the support of their children in Industrial 
or Reformatory Schools that — 

" any court making an order under this section for contribution by a parent 
or other such person may, in any case where there is any pension or income 
payable to such parent or other person and capable of being attached, after 
giving the person by whom the pension or income is payable an opportunity 
of being heard, further order that such part as the court may see fit of the 
pension or income be attached and be paid to the person named by the court. 
Such further order shall be an authority to the person by whom such pension 
or other income is payable to make the payment so ordered, and the receipt of 
the person to whom the payment is ordered to be made shall he a good discharge 
to such first-named person." 

We recommend the adoption of a similar provision in separation cases ; but we 
would suggest that, in fi-aming a provision for separation cases, it should be made 
clear that it is not to extend to wages. 

176._ At present an order for the payment of maintenance is not enforceable before 
the expiration of one month from the date of the order, and there is unanimity on the 
part of the vfitnesses who have mentioned the matter that an amendment of the 
Summary Jurisdiction Acts m this respect should be made. Most of them suggest 
that an order for payment of maintenance should be enforceable after seven days. 
We think this suggestion should be adopted. Women left without means, and 
requiring payment of maintenance for themselves and children, should not be 
required to wait a month, before they can enforce payment. 

177. Some witnesses have suggested that justices should have discretion to order 
imprisonment with hard labour for non-payment of maintenance money (see the 
evidence of Mr. Brough, 7789 ; Mr. Barradale, 8844). It would be of advantage if 
this power were given. 

178. On this question of enforcing orders, it is to be observed that its obiect is 
not so much to punish offenders as to provide money for the maintenance of the wife 
and chddren. Having regard to the difficulties of providing effective comDulsion the 
jurisdiction should be exercised with discretion. 

179 With regard to a suggestion which was made that an order for maintenance 
of a wife and the children of whom she has custody, might be enforceable bv the officer 
of the court to whom payment is to be made, we think that the order should be 
enforced on the application of the wife since she is the person who best knows the 
circumstances of the husband, and whether it is reasonable or advisable to press him 
for payment at any particular time. ^ 

180. In cases where a husband improperly attempts to force himself on a wife who 
holds a separation order, or fads to comply with an order for maintenance, although 
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he is able to do so, and yet insists on remaining in the house with her, a power 
should be conferred upon the court to order his ejectment, and on the police, under 
the direction of the court, to carry it out. 

181. The court should also have power to impose a penalty on a husband who, 
after an order that his wife shall not be bound to cohabit with him, enters the house 
where she lives and refuses to leave. 

/Reparation Deeds or Agreements. 

182. At present if a husband fails to make the payments due under a separation 
deed or agreement, the wife has to enforce payment by action, with the necessary 
expense and delay. She cannot proceed before a court of summary jurisdiction, 
because the parties have separated by agreement, and she is not able to charge an 
offence under the Act of 1895. Suggestions for remedying this state of affairs 
have been made by some of the witnesses. 

183. When this difficulty arises among the poor, a more speedy remedy than that 
by action is desirable. Where there is default in payment under a deed or an agree- 
ment for payment of a sum of 21. or less weekly, and the wife desires to maintain the 
deed or agreement, and to obtain payment pursuant to it, she should be allowed to 
apply to a court of summary jurisdiction for an order for payment pursuant to its 
terms, and the court should be empowered to make such order, and to enforce it in 
the same way as an order for maintenance, the respondent being at liberty to answer 
the application on any ground which would afford an answer to an action, 

184. It would be an advantage, if the wife were also at liberty to take the 
following course, whether there had been an order to enforce the agreement or 
not, viz. : If default be made in payment of two or more consecutive instalments, 
under a deed or an agreement for payment of a sum of 21. or less weekly, or an 
order enforcing it, she should be allowed to apply to the court to treat the deed or 
agreement as at an end, and to find that the husband has been guilty of desertion 
from the date of the first default ; and the court should be at liberty to order and find 
accordingly, and to make an order for maintenance, &c. on the ground of desertion, 
unless in their opinion reasonable excuse for the default was shown, The 
respondent should have liberty to answer the application, by proof that he had 
reasonable cause for leaving the applicant, apart from the agreement of the parties, 
or by any other ground of defence, which would be open on an ordinary application on 
the ground of desertion. 

From the date of such order, the respondent would be deemed to have been 
guilty of desertion for the purpose of any future proceedings in the High Court, 
or elsewhere. 

This course woiild simplify the position with regard to any further proceedings, 
and would enable the court to vary the amount to be paid within the limit of 21. 
weekly, although the deed or agreement was for payment of less than 21. weekly. 

185. Cases of larger amounts should be dealt with by the High Court, as we shall 
hereafter recommend (p. 137), and we shall also make some further suggestions, witl> 
which it will be more convenient then to deal. 

Custody of Children. 

186. The power to order custody shoidd include power to order access and power to 
order payment of separate sums for the maintenance of the child or children, if any. 
Power is also required to enable the court to commit the children to the custody of a 
person or persons other than either of the parties. Such person or persons shoidd have 
power to enforce payment of the amounts ordered to be paid for the maintenance of those 
committed to his or her or their charge. Sometimes it is to the best interests of the 
children that some relative or friend should have the custody, and there should also be 
power to send the probation officer to look after them, as in cases under the Children 
Act of 1908 relating to cruelty to children. 

The total of the payments for wife and children should not exceed the limit 
aforesaid, namely, the weekly sum of 21, 

F 4 
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187. It is not uncommon for one of the parties, in disregard of the order for custody, 
to take away one or more of the cliildren, the custody of whom has been given by the 
court to the other party, and at present there is no summary remedy for this. 
The court should have power to commit the offending party, until the order is 
obeyed, and to inflict a penalty for the disobedience of the order. Bearing in 
mind the class of people affected by these orders, we think the court should have 
power to direct an ofBcer of the court to take possession of, and hand over to the party 
entitled to the custody, the child or children taken away, and should also have power 
to authorise the police to assist the officer. 

188. On this subject, although it is not within the scope of our inquiry to consider 
the question of powers to be exercised locally with regard to the custody of_ children, 
apart from divorce and matrimonial suits, or applications for separation or maintenance, 
we think that if local sittings of the High Court be established for divorce and 
matrimonial cases, it seems worthy of consideration whether such courts might not 
have included in their jurisdiction, power to make orders as to custody in proper 
cases, independently of questions as to separation and divorce. 

Habitual Drunkenness. 

189. Some witnesses have suggested that in an application for separation on this 
ground, there should be power to commit compulsorily to an inebriate reformatory. 
There is already the power above stated under the Act of 1902 to commit a wife, with 
her consent, to a retreat under the Inebriates Acts, 1879 to 1900. We think it would 
be an advantage in the interests of the parties, their children, if any, and the State, 
if this power were extended to permit of compulsory commitment both in the case of 
husband and wife, as the case maybe, in the former case on the application of the wife. 
There is a difficulty about means. We deal with this subject more fully in a later 
part of this Report (p. 108). 

Separate Courts for Separation and Maintenance Cases. 

190. It has been suggested that it would be advantageous if these cases were heard 
under the same conditions as cases heard in " Juvenile Courts " under the Children 
Act, 1908, sec. Ill, more especially as children are so directly concerned in the 
exposure of the conduct of their parents, and these cases as a rule are of no 
public interest. On the other hand, this last fact may tend to show that no 
great harm to the public is done by open public hearings of those cases, because 
they are not of sufficient interest to be listened to or reported. Many of them 
arise out of assaults on wives, which will be heard in public under the criminal 
jurisdiction before the separation summons, and many of them do not involve details 
of sexual immorality, because adulterj'- is not a ground of application, though it is a 
ground of defence or of cancelling an order. We deal fully hereafter with the question 
of the hearing and reporting of cases in the High Court (p. 145 et seq.), but, what- 
ever course may be adopted with regard thereto, we think it would be desirable that the 
magistrates and justices should have power to close the court in any case in which 
they think proper to do so, in the interests of decency, morality, humanity, or justice. 
It may be that this power exists at present, but, to make matters free from any 
uncertainty, we think it should be expressly recognised. 

It would be desirable that the plan adopted by certain benches {e.g., Liverpool), 
of special sittings for these cases should be adopted, so far as possible,' and that the 
justices taking the cases should be of experience therein. 

Further Powers in Cases of Desertion. 

191. In cases where the Avife does not know where her husband is to be found 
and the issue of a summons has resulted in no service being effected, ,the magistrates 
and justices should be given power to issue a warrant for his arrest. In this case 
also power should be given to the Guardians, as suggested above, to apply for and 
bear the expense of execution of, a warrant for the arrest of the husband, without the 
necessity of the wife becoming chargeable (see Mr. Brough's evidence, 7784). Power 
to the magistrates and justices to imprison the husband for desertion, should be left 
to the Guardians to deal with, under the Vagrancy Acts as at present. 
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Limitation of Time. 

192. Proceedings under the Summary Jurisdiction Acts have to be taken within six 
months from the occurrence of the acts complained of, and instances of hardsnip in 
the strict application of this rule to cases of separation and maintenance have been 
pointed out. We think, however, that in order to prevent delay and stale claims 
being made, it is desirable to preserve this rule in these cases subject to this 
modification, that the court should have power, in their discretion, to extend the 
limit. 

Note of Evidence and Hearing. 

193. There should be a statutory duty on the clerk to the magistrates or justices 
to take a full note of the evidence given at the hearing of the application, of the 
decision of the court, and of the reasons of the magistrates or justices for the 
decision, and upon the magistrate or justices to give the reasons for the decision. At 
present there is no distinct statutory duty to this effect, and great inconvenience has 
at times been found in the Divisional Court from the want of such a note and reasons 
{see Wenham v. Wenham (1906), 95 L.T. 548 ; Barker v. Barker (1905), 74 L.J. 
(N.S.), P. 74 ; Gobh v. Gohb, L.R. [1900], P. 145 ; and Robinson v. Robinson, L.R., [1898], 
P. 153). Since the expressions of opinion in those cases, we understand that the 
notes and reasons have been generally sufficient. Either party should be entitled on 
application to the clerk, to be supplied, without cost, with a copy of the notes, and the 
Statute should so provide. 

Right of Reply. 

194. It seems to be considered that the applicant has not a right of reply, as the 
proceedings are under the Summary Jurisdiction Acts. Applications for separation 
and maintenance are civil in character and not criminal, and it is clear that the 
applicant should have a right of reply and that the hearing should be conducted in 
the same way as the hearing of a civil suit, and any amendment necessary to elfect 
this should be made. 

Particulars. 

195. The summons should specify the relief claimed and the acts on which it is 
founded, with enough particularity to let the respondent know what he or she has to 
meet. 

It would be an advantage if the respondent were obliged to give notice of any 
defence other than a denial, but in dealing with the class of persons for whom this 
procedure exists, it is important not to introduce any unnecessary formalities which 
might be overlooked, and the power of adjournment prevents advantage being taken 
of surprise. 

If, however, the respondent rehes on the adultery of the applicant as a defence, 
notice of such defence should be given, or, if not given and yet set up at the hearing, 
an adjournment should be granted, if required. If a respondent seeks to discharge 
an order, the summons for the purpose should specify the grounds, and sufficient, 
particulars of the acts complained of. 

No application for further particulars should, in any case, be allowed. This is a 
fruitful source of the expense of proceedings in the High Court, and should be met by 
adjournment if necessary, which would probably seldom, be the case, as the parties 
are usually well aware what are the points at issue. 

Notice to Third Party. 

196. A party alleging adultery against the other with another person should be 
required to give such person notice of the proceedings, unless the court dispense with 
this, for sufficient reason. Great injustice may be done, if charges of adxiltery are 
made and heard, without a person who is implicated therein having a chance of being 
heard. The party served should have a right to appear and defend himself or herself 
against the charge. 

Evidence as to Amount of Earnings. 

197. There should be a provision, similar to that in the Children Act, 1908, sec. 124, 
making a written statement, signed by or on behalf of the husband's employer,, prima 
facie evidence of the amount of the husband's wages. 
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Corroborative Evidence. 

198. It does not seem necessary to introduce legislative provisions on this head, 
rules as to which are rules of common sense. If the magistrates and justices follow the 
rules which guide the High Court, there will be no difficulty, and, if they do not, the 
mpt.ter is one for appeal. 

Appeal. 

199. It might be convenient to the class of persons for whom legislation is recom- 
mended, if appeals were heard before the District High Court Commissioner, but 
appeals in these cases are rare, and it is an advantage that one tribunal should take 
them all, as is done at present by a Divisional Court of the Probate, Divorce, and 
Admiralty Division. There would be no difficulty about them, if the system of 
assigning solicitor and counsel, which we recommend hereafter for the cases in the 
High Court, were applied to these appeals in pauper cases. 

As to Limitation of Amounts. 

200. It was suggested that a court of summary jurisdiction might have power to make 
a larger allowance than 21. weekly, but we are not in favour of the suggestion. We 
think that, with the suggested scheme of local tribunals, effective and economic means 
can be afforded of enabling persons, who are entitled to bring cases in the High 
Court and obtain alimony or maintenance, to make application to that Court for 
such alimony and maintenance, in accordance with the practice of the Court. Under 
the amendments which we propose, the High Court will have additional powers to 
deal with maintenance, as hereafter stated (p. 123), but parties should not be allowed to 
apply to the High Court without its leave, if the applicant claims maintenance not 
exceeding 21. weekly, and the case be one within the jurisdiction of a court of 
summary jurisdiction, and applications to the district courts should be confined to 
persons whose means are limited, as we have stated in the previous part on local 
courts (p. 63). These matters can be most conveniently dealt with by rules of court, 
as already explained. 
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PART XIV. 

Question V. — Should the Law be amended, so as to place the two Sexes on an 

EQUAL FOOTING, AS REGARDS THE GROUNDS UPON WHICH DiVOROE MAY BE OBTAINED ? 

Present State of the Laiv. 

201. The law at present permits of a man obtaining a divorce on the ground that his 
wife has, since the celebration of the marriage between them, been guilty of adultery, 
but a woman cannot obtain a divorce merely on the ground of her husband's adultery. 
She can only do so in the following cases, that is to say, where her husband has 
been guilty of — 

(1) Incestuous adultery, 

(2) Bigamy with adultery, 

(3) Rape, 

(4) Sodomy or bestiality, or 

(5) Adultery coupled with — 

(a) such cruelty as withoxit adultery would have entitled her to a divorce 

a mensd et thoro ; or 

(b) desertion, without reasonable excuse, for two years or upwards. 

It is important, at the outset of the consideration of the question, to ascertain 
how the difference between the case of the man and that of the woman arose. 

Historical. 

202. For this purpose it is not necessary to examine the early history of marriage, 
which will be found fully investigated by Mr. Westermarck in his work, " The History 
of Human Marriage " {see especially pp. 523-29, 2nd edition). The relative position 
of men and women, in certain of the early periods of history, is given in the notes by 
Mr. de Montmorency (Appendix I.). 

Women in England and elsewhere have been gradually emerging from the position 
they occupied in times when a wife was looked upon almost as her husband's chattel, 
and marriage was a matter of purchase ; and when the husband's rights were far 
greater than the wife's. 

It may, however, be observed that there are passages in the Early Fathers 
unequivocally asserting the equality of the moral obligation imposed on both sexes : 
that similar views had been expressed by Aristotle, Plutarch, and Seneca* ; and that, 
in theory at least, this doctrine was recognised as a legal maxim by Ulpian : 
" Periniquum enim videtur esse, ut pudicitiam vir ab uxore exigat, quam ipse non 
" exhibeat."! 

Christianity recognised the broad principle of the equality of the sexes in their 
personal relations. 

The Ecclesiastical Courts granted divorces a mensd et thoro on the same grounds 
to husband and wife : and, as the High Court of Justice is directed by the 22nd section 
of the Act of 1857 to give relief in all cases, other than proceedings to dissolve a 
marriage, on the principles of the Ecclesiastical Courts, there is, in this country at 
the present day, an equal right for husband and wife to proceed to enforce a suit for 
judicial separation on the ground of adultery, whether such adultery consist of a 
single act or more. 

But however much these principles were recognised in theory and in the practice 
of the Ecclesiastical Courts, it cannot be maintained that popular sentiment, at any 
rate among men, was in accord with the principles of the churches. Those familiar 
with the history of morals and the literature of past days will acknowledge that there 
has been a great difference in the censure which has been passed upon men and 
women, and that seduction and immorality in men have been looked upon with 
comparative leniency, while similar conduct has been treated as infamous in the case 
of women. 

Practice as regards Private Acts. 

203. We have shown how, and in what circumstances, the extraordinary procedure of 
dissolving marriages by private Acts of Parhament was adopted, and carried on, until 
the year 1857. A Divorce Bill could be carried through, almost as a matter of right7\ 
at the suit of a husband on the ground of his wife's adultery, and when he himself J 

* Lecky.'s "History of European IVlorals," 10th ed., Vol. II., p. 313. 

t Just. Dig. lib. XLVIII., V. 14 (13) Ed. Th, Mommseii,Vol. II. (1870), p. 808, 
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was of proper conduct, but a wife could not obtain the passing of a _ Divorce Bill 
except in cases of aggravated enormity. This practice dates from a time when the 
attitude of the sexes towards each other was different from that which obtains to-day, 
and that practice was followed with English adherence to precedent till 1857, and is 
still embodied in the Statute of that year. 

204. During the period of private Acts of Parliament, of the large number of Acts 
passed, only four were in favour of wives. It is probable that questions of title, 
inheritance, legitimacy, &c., would account for more Bills being launched by men 
than by women, but we must look to the tone of society for the remarkable difference 
in the treatment of the two sexes. The Divorce Commission of 1850 state in their 
■Report, in 1853, that, in two of the four cases just mentioned, the adultery was 
incestuous ; in the third, there was profligacy, deceit, abandonment, and the grossest 
injury done to women which villainy could inflict ; and in the fourth, there was 
bigamy. For the reasons given by the Commissioners for this difference in treatment, 
Ave may refer to paragraph 40 of their Report. Without taking any general evidence 

, upon the point, they appear to have been satisfied with the correctness of the 
opinioil of Dr. Johnson, which they quote as a just observation, that " the difference 
" between the adultery of the husband and of the wife" (socially speaking) "is 
," boundless." 

205. They appear to have been largely influenced by the view that the fault on the 
part of the woman is worse than that on the part of the man, because her fault may 
introduce spurious offspring into the family, and also by the impression that a woman 
may more readily be expected to forgive an adulterous husband than he can be 
expected to do if adultery be committed by the wife. 

But the position of women has entirely changed since the days when the practice 
of private Acts of Parliament prevailed ; and views expressed and acted on in the 
17th and 18th centuries are no longer entertained. If adultery be an offence, modern 
thought proscribes it equally in man and woman, and declines to credit the idea that 
a man ought in duty to be less forgiving than a woman. As to the effect on the 
family of adultery on the part of the man differing from that of a woman, it has to 
be remembered that, if we consider the matter in its public aspect, and not solely with 
reference to the particular husband and wife, though the act in a man may not affect 
his own family, it may affect some other family, and that the wife, while she cannot 
obtain a divorce, has power to leave her husband, and obtain a judicial separation from 
him. If a woman is to be expected to forgive her husband, and is not allowed to obtain 
a divorce from him because she ought to forgive him, an extraordinary position results. 
The situation is treated as meriting legal relief, and a power is left to her, at her 
discretion, to punish him by inflicting upon him enforced celibacy, with the result 
that she has to elect between her own lifelong disuse of her natural functions and the 
condonation of the offence of her husband, which may have amounted to continuous 
sexual intercourse with another woman. 

There is another curious inconsistency in the present state of the law. Rape is 
an offence for which a woman may obtain a divorce. The offence against the State is 
greater than in the case of mere adultery ; but the offence against the wife is the 
same in both cases. 

The Act of 1857. 

206. The Act of 1857 stereotyped the old views, but efforts were not Avanting in the 
debates to effect a change in the direction of equality. Some evidence in favour of it 
was given before the Select Committee of the House of Lords in 1844. Sir John 
Stoddart said (Q. 74) : " . . . as matter of principle I do not see, when two persons 
" come_ together, and bind themselves by a common oath in the same terms, why 
'■' the violation of the oath by one should not be held to be just as good a ground of 
" dissolving the contract as by the other." The Lord Advocate, being asked (Q. 1.38) 
as to whether any inconvenience had been found in Scotland to result from giving the 
wife an equal remedy with the husband in obtaining a divorce a vinculo, said that he 
was not aware of any inconvenience. Mr. Maconochie was asked : (Q. 36) " Is it your 

opinion that marriage ought to be dissolved on account of the adultery of the husband 
" in every case ? — (A.) I should certainly say so, speaking generally, from my own 
" experience in Scotland." (Q. 37) "That, if a single act of adultery on the part of 
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the husband can be proved, the wife should have it in her power to dissolve the 
" marriage ? — (A.) The same remedy that is given to the husband, I think ought to 

be afforded to the wife." (Q. 38) " Is that the general opinion of Scotch lawyers ? 
" — (A.) I should say so, decidedly." 

When the Bill of 1857 was before the House of Lords, Lord Lyndhurst maintained 
that the existing state of the law was to demoralise and degrade the lower classes, and 
urged in strenuous language the equality of the sexes. He referred to Scotland, the 
Ecclesiastical Law, the Reformatio Legum, and quoted Lord Eldou, Lord Thurlow, 
and Dr. Lushington.* 

In Committee, a motion by Lord Donoughmore to enable a wife to obtain a divorce, 
on the ground of the adultery of her husband, was rejected by 71 votes to 20.^ 

In Committee, in the House of Commons, Mr. Drummond moved an amendment 
having for its object the establishment of the equality of the sexes, but the Attorney- 
General objected, on the ground that the Bill was to amend procedure, and the law was, 
settled. Mr. G-ladstone held that the law was not fixed. He looked on the importation 
of divorce a vinculo as an evil, but if it were to be introduced, he expressed himself 
in favour of equality : — 

" I believe that the evil of introducing this principle of inequality between 
men and women is far greater than the evil which would arise from additional 
cases of divorce a vinculo ; and I take my stand, in the first place, on this, that, 
if it be assumed that the indissolubility of marriage has been the result of the 
operation of the Christian religion on earth, still more emphatically I believe 
it may be assumed that the principle of the equality of the sexes has been the 
consequence of that religion. You have in the very earliest times some traces 
of what approaches to it ; but it is the special and peculiar doctrines of the 
Gospel respecting the personal relation in which every Christian, whether man 
or woman, is placed to the person of our Lord that form the firm, the broad, 
the indestructible basis of the equality of the sexes under the Christian law."f 

After arguing as to the position of women, that they are not so impure as men, 
he proceeded to urge that the measure as framed was assertive of the superiority 
of man's position in creation. He adopted Lord Lyndhurst's view, and said the 
proposed change would deter men from commission of offences, which, among 
husbands, are infinitely more common than among wives. After discussion, the 
amendment was rejected by 126 votes to 65. 

An amendment was moved by Lord John Manners to insert words, which would 
enable a wife to obtain a divorce for adultery by her husband, committed in the 
conjugal residence. § After some discussion, the Attorney-General spoke to the effect 
stated above (p. 14) ; but, in the end. Lord Pahnerston interposed, and decided not 
to divide the Committee, and the amendment was thus accepted. When the Bill went 
back to the House of Lords, the amendment was struck out, on the motion of Lord 
St. Leonards, by 44 votes to 27,^ and the reasons given to the House of Commons were 
that the words were indefinite, would give rise to difficult questions of fact and law, . 
and might lead to collusion. The House of Commons did not insist on the amend- 
ment. Lord Pahnerston pointing out that it had been resisted by the Government, but 
carried against them.|| 

Equality of the Sexes in Scotland and most other Countries. 

207. The result is that, while in Scotland the sexes are on an equality with regard 
to grounds of divorce, in England they are not. From the evidence of Lord Salvesen, 
one of the senators of the College of Justice in Scotland, we extract the following 
passages : — 

" 6306. What is the difference in Scotland between men and women ? — 
Absolutely none. They have exactly the same rights before the law." 

" 6307. Have you found by experience that that has worked well ? — I think it 
has worked very well. Of course, I know quite well there are many reasons 
alleged why the same law should not apply to husbands as applies to wives, and 
I quite appreciate the force of these, for physiologically there are differences, 
and public opinion has always regarded the chastity of men as of less importance 
than the chastity of women, and even female opinion regards the ante-nuptial 



Hansard, vol. 145, 499 et seq. f -^^ ^<^^- 145, 812-14. % lb., vol. 147, 1272. 

§ lb., vol. 147, 1534. H lb., vol 147, 2046. || lb., vol. 147, 2085-7. 
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incontinence of men in a very, different way from that in which it regards the 

incontinence of women. But for all that, I think in practice our law works 

extremely well, because we do not find that women as a rule take proceedings 

against their husbands for what may be called casual acts of adultery, but only 

where the marriage relation has become intolerable upon other grounds, and I think 

you will find that borne out by the statistics where a considerable raajority of 

actions of divorce for adultery are at the instance of men, although I think it may 

be safely inferred there are far more women who are injured in that respect than 

there are men ; and accordingly, in practice, we do not find that the woman 

rushes into the divorce court if she is on otherwise good terms with her husband, 

and has regard for the unity of the family, because of a lapse from virtue on his 

j part. At the same time I think she should have the remedy if she desires to 

I exercise it, and that in many cases it operates very much in the direction of 

i promoting pviblic morality." 

"6308. Just to get this a little clearer, because it is an important point. 
Your tables show that the larger number of charges of adultery are at the 
instance of the husband ? — Much the larger." 

" 6309. Although as you are pointing out, as I follow you, the probabilities 
are that the husbands have been more unfaithful than the wives ? — Yes." 

" 6310. And therefore if the suit was by the wife frequently taken by the 
wife on the ground of adultery there would be greater opportunity of taking it 
than if it was by the husband ? — Yes, I should say very much greater 
opportunity." 

" 6311. But you do not find that actually done ? — No." 

"6312. Then in actions of desertion the majority of pursuers are Avives ? 
—Yes." 

" 6313. I will ask about that later on. I should like to get from you how you 
think the fact that a wife can sue for adultery alone acts as a deterrent ? — Well, 

T] think for this reason. If she has no remedy for adultery on the part of 
the husband, practically it amounts to giving him a licence to commit adultery 
so long as he does not combine with that cruelty or desertion. He can defy 

.his wife's remonstrances or disregard them entirely. Whereas if he knows that 
she may dissolve the union and bring him into court it exercises a most 
powerful deterrent. Not merely that, but the decree of divorce pronounced 
against the husband operates exactly as his death and the wife is at once 
entitled to the same share of his estate she would be entitled to when he died." 

" 6314. What is that in Scotland ? — In Scotland if there are children she 
would be entitled to one-third of his movable estate and a life-rent of one-third 
of his heritable estate." 

" 6315. Who takes them otherwise ? — -The children would at the death of the 
father, but they take no benefit from the divorce. But if there are no children 
then the wife takes one-half and a terce which is a life-rent of a third of his 
heritable estate." 

" 6316. So if she can institute a case for divorce on the ground of adultery 
she not only gets free from him but takes a portion of his property ? — Yes, and 
takes half of the movable estate if there are no children." 

"6317. And that is a strong deterrent ?— Yes." 

" (Lord Guthrie). And probably she gets the custody of the children." 

" 6318. (Chairman.) I was going to ask one further question. What powers 

have the courts to decree in such a case as that provision for the children ? 

Oh, if the wife is awarded^ the custody of the children, which if she is a 
successful pursuer, she is prima facie entitled to, she gets an award of aliment 
for each child she has with her." 

" 6319. That is in addition to her one-third ?— In addition to the share of her 
husband's estate ; but the courts very often divide the children unless the moral 
character of the father is such as to endanger their upbringing." 

" 6320. I suppose they have a general discretion in the interests of the 
children ? — They have a complete discretion in the matter ; the only thing one 
can say is the successful pursuer in an action for divorce, whether a man or 
a woman, has prima facie the right to the custody of the children." 
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" 6321. Well, I need hardly ask you, but you regard the Scotch law as better 
than the English ?— I do." 

" 6322. Has there been any general indication of feeling in Scotland for a 
change in that respect? — I have never seen any suggestion to that effect in 
literature or the public press, though we have had this law in full operation 
and vigour since 1560 as part of the common law of the country ; because it 
is not statute law— the right of divorce for adultery." 

" 6323. I see you sum up this point by making a general observation upon it. 
Perhaps you will kindly tell us what you have to say in general? — Well, I should 
say, in the first place, that with regard to legal opinion and the opinion of 
my brethren on the bench, I think I am expressing their opinion on this matter 
entirely. I have had an opportunity of submitting my proof to the present 
head of the court, and he authorised me to say that, so far as it deals with 
matters of opinion, he is in entire accord with it. With regard to the other 
points, I think that our law conduces very much to the morality of husbands 
and to the peace of families, because it is much better that an offence against 
the conjugal tie on the part of the husband should be a matter for forgiveness 
on the part of the woman than that she should have no remedy for it." 

208. In most of the other countries mentioned above, in which divorce is permitted 
on the ground of adultery, no distinction between the sexes is made. These include 
Austria (for Protestants), Bulgaria, Denmark, France, German Empire, Hungary (for 
Protestants, Greeks, and Jews), The Netherlands, Norway, Roumania, Russia, Sweden, 
and Switzerland. The rule is the same in Cape Province, Natal, New Zealand, and 
New South Wales, subject in the last two, to certain provisions- as to domicil. In the 
United States of America the sexes are on an equality as regards grounds of divorce. 

209. A Bill was introduced into the House of Commons in the year 1892. It was 
intituled "A BiU to amend the Law of Divorce," and was backed by Mr. Hunter, 
Mr. Asquith (the present Prime Minister), Mr. Cobb, Mr. Eenwick, and Mr. Herbert 
Gardner (now Lord Burghclere). 

According to that BiU, a wife might petition for divorce against her husband on the 
ground of adultery alone, and either party might petition for divorce on the ground 
that the other had been guilty of desertion, without reasonable excuse, for four years 
and upwards. 

The latter point bears on the question of grounds of divorce other than adultery. 
The Bill, as we understand, after being read a first time, was not proceeded with. 

Consideration of the Principle Applicable. 

210. In principle there can be no adequate reason why two persons, who enter into 
matrimonial relationship, should have a different standard of morality applied to them, 
and, what is perhaps most remarkable about the difference in question is that it is not 
recognised as applicable to the right to judicial separation, for either man or woman 
may obtain a decree of this nature for a single act of adultery. Those who maintain 
that judicial separation is a greater punishment than divorce are probably right, for 
the former may inflict lifelong celibacy and with no right of re-marriage, and the 
latter does not. Thus the punishment, which may be inflicted on a man for a single 
act of adultery, may be greater than that which may be inflicted in the case of the 
greater offence of continuous adultery with cruelty or desertion, though the wife might 
even in the latter case choose to take a decree of separation and not of divorce. 

211. Apart from abstract justice the strongest reason for placing the sexes on an 
equality is that, where two standards exist, there is a tendency to accept the lower 
for both parties. The social and economic position of women has greatly changed in 
the last hundred and even in the last fifty years. The Married Woman's Property 
Act, 1882, has given them a new status in regard to property ; they engage freely in 
business and in the professions, and in municipal, educational and Poor Law 
administration, and claim equality of treatment with men. In our opinion it is 
impossible to maintain a different standard of morality in the marriage relation 
without creating the impression that justice is denied to women, an impression that 
must tend to lower the respect in which the marriage law is held by women. 

Digitized by IVIicrosoft® 



88 ROYAL COMMISSION ON DIVORCE AND MATRIMONIAL CAUSES : 

212. In tJtie passage above quoted from Lord Salvesen's evidence, it is suggested that 
the abolition of the distinction vrill tend generally to raise the moral tone amongst 
men. If a man does not combine cruelty or desertion with adultery, he does not 
subject himself to a suit for divorce, whereas, if he knows that his wife may dissolve 
the union on the ground of his adultery alone, a powerful deterrent exists against the 
commission of the offence. It may be said that he is already liable to a suit for 
judicial separation, but this is a remedy which leaves the petitioner in a most 
unsatisfactory position, and few suits of this character are now brought. 

Nothing has been more striking in our inquiry than the agreement amongst the 
great majority of the witnesses, who dealt with the question, in favour of equality. 

213. Besides the evidence of the witnesses who actually attended before us, a large 
number of resolutions by the bodies undernoted have been communicated to us. 
Forty-seven branches of the National British Women's Temperance Association have 

■ addressed a letter in similar terms to the Chairman. A copy of this letter, and a list 
of the branches sending it, are set out in Appendix XXV. D., pp. 167-8, and it 
will be seen that, in the concluding paragraph, this passage occurs : "For these and 
" other similar reasons we desire heartily to endorse the weighty opinion expressed 
" by many eminent witnesses before your Lordship's Commission in favour of making 
" the legal, no less than the moral, misconduct similar for both sexes." Letters and 
resolutions in substantially similar terms from 26 other branches of the said Associa- 
tion have also been forwarded to the Chairman, or other Commissioners, in support 
of a similar standard for men and women. A list of these branches is given in 
Appendix XXV. D., p. 168. 

Resolutions to a similar effect have also been received from the following 
societies : — 

Birkenhead and District Women's Guild. 

Birkenhead and District Women's Suffrage Society. 

Birkenhead Women's Adult School. 

Birkenhead Women's Local Government Association. 

Coventry and District Women's Liberal Association. 

Glasgow City Branch of the Independent Labour Party. 

Liscard Branch of the Women's Labour League. 

Liverpool Branch of the National Union of Women Workers. 

Liverpool Union of Women Workers. 

Manchester, Salford, and District Branch of National Union of Wonien Workers. 

National _ Council of P.S.A.'s Brotherhoods and Kindred Societies (Women's 

Committee), Peterborough. 
National Women's Labour League — Durham and Northumberland Branches. 
Pontypridd and District Women's Liberal Association. 
Seacombe Branch of Independent Labour Party. 
Wallasey and Wirral Women's Suffrage Society. 
Wallasey Socialist Society. 
Women's Cottage Guild, Liscard, Cheshire. 
Women's Liberal Federation. 

Copies of the letters and resolutions will be found in Appendix, XXV. E. 
pp. 168-71. We have had no evidence of difference of opinion among women on this 
matter ; and we understand that women of all classes and all shades of religious and 
political opinion are unanimously in favour of equality of remedy in matrimonial 
causes. 

214. Some of the other witnesses, however, do not consider that the husband's 
adultery should be a sufficient cause in itself to entitle the wife to a divorce, as it is in 
the case of the husband for the wife's adultery. The general effect of this class of 
evidence is that these witnesses do not consider that an act of adidtery on the part of a 
man has the same significance as has an act of adultery on the part of a woman and 
that an act of adultery on the part of a man may be more or less accidental This 
term "accidental" is to be found in the debates in 1857, and was used before us 
At the same time, we take the general effect of the evidence of these witnesses to be 
that, where the husband's adultery is continuous or committed in circumstances of 
open indignity to the wife, she ought to be able to maintain her suit for a divorce,' 
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215. These views led to strenuous protests, to be found in the letters and resolutions 
to which we have referred. They are, however, an advance upon the strictness of 
the terms of the Act of 1857, and might meet many cases not covered by that A-ct. 
They do not appear, however, to be founded on any sound principle, and they leave 
a wife's position open to a variety of difficulties. What is to be understood by 
continuous adultery ? How often would the offence have to be committed, if it were 
to be considered continuous ? What are to be the circumstances w^hich amount to 
open indignity ? One set of circumstances was suggested, that is, adultery in the 
conjtigal residence, but there does not seem to be any substantial distinction between 
such adultery, for instance, during the absence of a wife, and adultery committed, say, 
in an adjoining house, or notoriously in the same neighbourhood. 

216. There is, in addition to these difficulties, the important point upon which we 
have had the advantage of the evidence of medical witnesses. In continuous adultery 
the mistress may otherwise be a piu-e woman, and, regarded in its medical aspects,' the 
adultery may be a source of no physical danger to the wife. But a single act of 
adultery, that which might come under the term " accidental " as tised in evidence, 
is, as Hkely as not, committed in circumstances which give rise to every possible risk 
of infecting a man with venereal disease, and, by reason of such infection, a wife's 
health and that of her children may be most seriously affected, or sterility may be 
produced. It is terrible to read and study the evidence of some of the witnesses 
as to the extent of diseases of this character, the disastrous effects on men, women, 
and children, and the appalling amoimt of suffering occasioned thereby. We refer 
especially to the evidence of the medical men and women of experience called before 
us, and might particularly call attention to the evidence of Mr. .7. Astley Bloxam, 
the senior consulting surgeon to the Lock Hospital (40,830 et seq.), and Dr. Frances 
Ivens, honorary medical officer for the diseases of women, Liverpool Stanley Hospital 
(34,492 et seq.). 

217. No reference to the subject dealt with in the previous paragraph is, so far as 
we are aware, to be found in the debates of 1857, and it is only when attention is 
forcibly directed to it by such evidence as has been placed before us, that its bearing 
upon the question of the equality of the sexes, and the necessity for every possible step 
being taken which may tend to place sexual morality upon a higher footing than has 
hitherto existed, can be properly appreciated, and a sound judgment can be formed as 
to whether the fact that the adultery of the husband is or is not continuous should make 
any difference in a wife's legal rights. In such circumstances as are disclosed in the 
evidence we have just referred to, ought a woman to be expected to forgive, and is 
it necessarily desirable for her to forgive her husband ? This, we have already noticed, 
has been considered a ground upon which a woman should be in a different position 
to a man, because it has been suggested, forgiveness is to be less readily expected 
from a man than from a woman. We have already pointed out that this expectation 
has never been and is not contemplated by the Legislature as applicable to judicial 
separation, and it may not unreasonably be asked why it should be contemplated as 
applicable to divorce. The State, which cannot itself originate proceedings, may well 
leave all the interests concerned, more especially that of the wife and her children, to 
her option in the latter case, as well as in the former. 

218. We do not overlook the arguments founded on physiological considerations, 
and the different consequences of immorality in one case and in the other, but it 
seems to us that those arguments are outweighed by the other considerations presented 
in this report. 

Recovimendation . 

219. Our conclusion is that no satisfactory solution of the problem, which is raised 
as to the personal relations between husband and wdfe, can be found, except by placing 
them on an equal footing, and by declaring that, whatever grounds are permitted to a 
husband for obtaining a divorce from his wife, the same grounds shall be available 
for a wife in a suit against her husband. It may be safely left to a woman to consider 
whether she will exercise her rights, and it may reasonably be expected that, as has been 
proved by actual experience in Scotland, physical, social, pecuniary, and other con- 
siderations Avill have their natural effect, and lead to such rights not being exercised , 
at any rate in the great majority of cases, without such good and sufficient reason as 
will meet v;-ith the approval of relations and friends of the wife. 



e 14920 p 



Digitized by IVIicrosoft® 



90 ROYAL COMMISSION ON DIVORCE AND MATRIMONIAL CAUSES : 

PART XV. 

Question VI.— Should the Law be amended so as to permit of Divorce being 

OBTAINED ON ANY, AND, IF ANY, WHAT GROUNDS, OTHER THAN THOSE AT PRESENT 
ALLOWED ? 

Principle. 

220. In our opinion, this question is the most difficult question and one of the most 
important, if not the most important, which we have to consider. The answer to it 
depends upon whether the principle indicated at p. 37, para. 48, of this Report 
(which is the only principle upon which the Legislature can properly act) be adhered 
to. From the State's point of view, the question is whether marriages should be 
indissoluble, or whether they should be dissoluble on grounds which arise out of 
human needs. Those needs have various causes. Leaving out theological considera- 
tions, adultery has to be considered, not as a peculiar cause, but as one of the few 
causes which go to the root of the marriage relationship and render joint married 
life practically impossible. Adultery, after all, is only an example of what Shakespeare, 
through the mouth of Hamlet speaking to the adulterous queen, (in a passage quoted 
in the Report of the Royal Commissioners of 1853) calls — 

" . . . . such a deed 

" As from the body of contraction plucks 

" The very soul." 

[Hamlet, Act III., Scene IV,] 

221. The law of England has already permitted the dissolution of marriage on 
the ground of adultery, and no one has ventured to suggest that a repeal of the 
present law is within the range of practical politics. The question, therefore, which 
has to be considered is whether any, and what other, causes than adultery should 
be permitted as grounds for dissolution. 

222. We have already stated that, in our opinion, the State should not regard the 
marriage tie as absolutely indissoluble in its nature, or as dissoluble only on the 
ground of adultery, but may regard the dissolubility of the tie as not limited to 
the ground of adultery, and may allow other grave causes to be added (p. 37). 

We proceed to consider whether any causes, and if any, w^hat causes, should be 
admitted as grounds of divorce, and we state the question thus generally, although we 
have pointed out that adultery is already recognised by law as a ground. 

223. It is recognised by the western nations and by those sprung from them, that, 
even if there is no law of nature which dictates that the union of man and woman 
should be monogamous, a monogamous union is that which best promotes the interests 
of humanity, and, as the Chairman points out in his Notes (Vol. III., p. 545, para. 119) 
this recognition has been intensified by the influence of Christianity. 

It is further recognised, as a natural consequence of a monogamous union, that it is * 
for the best interests of the parties, their children and the commimity, that such a 
union when once formed should be continuous. It is not regarded as an ordinary 
simple contract in which no one is concerned except the parties, and it is considered 
that it ought not to be put an end to at their wall. The children of the marriage, whose 
procreation, upbringing, education, and maintenance are among its primary objects, are 
interested in the maintenance of the status of their parents which is created by it. 
The community in general is interested in its citizens maintaining proper standards 
for themselves, and especially in their bringing into existence healthy children and 
maintaining and educating them, and in the maintenance of that family life which 
results from marriage and is the foundation of society. It is recognised that the 
incidents of the relationship created by marriage should be regulated by the State, 
and that its continuance should not depend on the will of the parties, but should only 
be determined by the same authority. 

224. Certain grave causes have already been recognised in England as elsewhere, 
as putting an end de facto to married life, and as entitling, or even compelling^ 
reasonable and right thinking persons to take legal action accordingly, in their own 
interests and in the interests of their children. 

One of these causes is adultery, which prior to 1857 was recognised as giving a 
right to obtain by Act of Parliament a divorce a vinculo and, through the law Courts, 
a divorce a mensd et thoro, and since that date has been a ground not only for judicial 
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separation, but for judicial dissolution of marriage, without any further ground, in 
a suit against a wife, and, with certain aggravating circumstances, in a suit against 
a husband. 

Cruelty has been and is recognised as another of these causes, but the remedy 
which has been hitherto applied is the remedy, adopted from ecclesiastical principles, 
of permanent separation, without a dissolution of the marriage tie. 

Further, the Legislature has recognised that, wilfid desertion for two years, and 
upwards, and habitual drunkenness, in fact put an end to joint married life, but 
has provided, as the only remedy, that the parties sliall be permanently separated 
without a dissolution of the marriage tie. Thus, in three cases, namely, wilful 
desertion, cruelty, and habitual drunkenness, the State has recognised the right of 
the injured person to permanent separation from the offender. 

But the true question is whether the remedy of judicial separation is adequate in 
such cases ; and if other causes produce the same de facto termination of married 
life, the question in these cases also is whether a remedy by judicial separation is 
adequate, or whether the more extended remedy of dissolution of marriage should 
not be available for the injixred spouse. 

Judicial Separatiov . 

225. It seems necessary to consider first the remedy by decree of judicial separation. 
It was substituted for the old decree of divorce a mensd et thoro by the 7th section 
of the Act of 1857, and, in addition to the grounds on which that decree could be 
made, was applied to desertion without cause for two years and upwards. By the 
decree, the parties to a marriage are separated, but the tie of marriage is not dissolved. 
The separation is permanent, unless both parties agree to put an end to it. The wife 
is considered from the date of the sentence, and whilst the separation continues, as a 
feme sole as regards property she may acquire, &c., also for purposes of contract, &c., 
(Act of 1857, ss. 25 and 26) ; orders, for alimony to a wife and as to custody, 
maintenance, and education of children, may be made. 

226. Divorce a mensd et thoro (for which the term judicial separation is now sub- 
stituted) was granted by the Ecclesiastical Courts. It places the parties in a position 
in which, while they remain married, they are subjected to enforced celibacy. Such 
separation has been frequently and strongly condemned, as inadequate to meet the 
situation, and as productive of immorality, and misery to the parties, both the innocent 
and the guilty, and detrimental to the interests of the children. 

227. Divorce a mensd et thoro is condemned in the 19th Article of the Reformatio 
Legum, under the head De Adulteriis et Divortiis : " since this practice is contrary 
" to the Holy Scriptures, involves the greatest confusion, and has introduced an 
" accumulation of evils into matrimony . . ." 

In the 17th century we find, in Bishop Cozens' argument in Lord Ross's case, 
quoted in the Duke of Norfolk's case, the following passage* :- — 

" The distinction betwixt bed and board and the bond, is new, never 
mentioned in the scripture, and unknown to the ancient church ; devised only 
by the canonists and schoolmen in the Latin church (for the Greek church 
knows it not), to serve the pope's turn the better, till he got it established in 
the council of Trent ; at which time, and never before, he laid his anathema 
upon all them that were of another mind ; forbidding all men to marry, and 
not to make any use of Christ's concession." 

Mr. Bishop, in section 68 of his book on " Marriage, Divorce, and Separation," 
before mentioned, says of judicial separation : — 

" This proceeding, neither dissolving the marriage, nor reconciling the parties, 
nor yet changing their natures ; having, at least, no direct sanction from 
Scripture ; characterized by Lord Stowell as casting them out ' in the undefined 
' and dangerous characters of a wife without a husband, and a husband 
' without a wife ' ; by Judge Swift" [an American judge] "as 'placing them 
' in a situation where there is an irresistible temptation to the commission 
' of adultery, unless they possess more frigidity or more virtue than usually 
' falls to the share of human beings ' ; by Mr. Bancroft," [the historian of 
the United States] "as punishing 'the innocent more than the guilty'; by 
an English writer, [Macqueen] " as 'a sort of insult, rather than satisfaction, to 

* 13 How. St. Tr. 1334. 
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' any man of ordinary feelings and understanding,' —is, while destitute of 
justice, one of the most corrupting devices ever imposed by serious natures on 
blindness and credulity. It was tolerated only because men believed, as a part 
of their rehgion, that dissolution would be an offence against God ; whence the 
slope was easy toward any compromise with good sense ; and as the fruit of 
compromise we have this ill-begotten monster of divorce a mensa et thoro, made 
up of pious doctrine and worldly stupidity 
He then cites the passage from Bishop Cozens above quoted, and proceeds : — 

" Yet in the face, not only of this testimony, but of all opinions not moulded 
by theological dogma, [in] Protestant England, and a large proportion of the 
States of this country where the tenets of no particular rehgious sect pervade 
our legislation, this divorce from bed and board, termed in the modern English 
statutes judicial separation, this nuisance in the law, is suffered to stand 
unquestioned ! " 

228. It would be too long a process to quote all the writers and authorities, 
and all the witnesses before us, who have supported the views thus expressed, 
but we may refer to the evidence of Mr. Justice Bargrave Deane, who, speaking 
of separation, said (873) : " I would not have separation. It is a living death— that is 
" the way I look on separations. It is wrong altogether. Either they must live 
" together or live apart, and that means be divorced." The learned Judge appears to 
have been speaking in this passage of permanent separation, where the causes of 
separation would afford grounds for divorce. It is to separations which will in all 
probability be permanent, and not to temporary separations for immediate protection, 
that the objections apply. In the latter it may be reasonable to hope that the parties 
may rejoin each other, but in the former this result cannot be expected and rarely 
takes place. 

229. We further refer to the remarks of the Hon. Henry B. Brown, ex-justice of the 
United States Supreme Court, in an address delivered before the Maryland State Bar 
Association, and reported in " Law Notes," Vol. XIIL, No. 7 (pubhshed at Northport, 
New York, U.S.A., 1909). Speaking of divorce, a mensd et thoro, he said — 

" A situation more provocative of temptation and scandal cannot be imagined. 
I'or the former relation is substituted a marriage which is not a marriage — a 
celibacy, an amphibious existence which places the strongest instincts of our 
nature under a bann and deprives both parties not only of the companionship 
of the other sex, but of the comforts of a home life. A legal separation is, in 
fact, a punishment, rather than a remedy . . ." 

Some of the passages above quoted were referred to by Mr. John Arthur Barratt, 
who was asked this question (16,752) : — 

" How far do you think that represents the views of the people in 
America ? " 

His answer was : — 

" I think that would be the general view adopted by most people of 
any standing, that there is no good purpose to be observed by keeping people 
tied together for ever during their lives without the possibility of re-marriage, 
if they are never going to live together again." 



view : 



230. Lord Salvesen refers to two Scottish legal authorities, and adds his own 

■ 6359. What is the general view in Scotland with regard to the way in 
which these grounds of divorce are looked upon ?— They are favourably com- 
mented upon by aU our leading institutional writers, and Lord Eraser says on 
page 1141 : ' The conjugal relation has stood not less, but infinitely more secure 
' and sacred, since separations a mensa et thoro for adultery, which were 
' extremely common under the Popish jurisdiction, fell into total disuse ; and the 
' number of actions for divorce a vinculo has, in proportion to that of the 
' population, remained nearly the same at all periods since the Commissaries 
' were first appointed in 1563, down to the present time.' And another 
authority on the law of husband and wife, Professor Walton, says, ' PubHc 
' feeling is strongly against increasing the number of persons living as if 
' single, and yet not free to marry: husbands without wives and wives 
' without husbands.' I think these authors have expressed what is the 
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ordinary view in Scotland, and what seems to me to be consistent with 
common sense." 

"6360. What does your own experience lead you to as a conclusion about 
separation without dissolving the tie of marriage ? — I think they invariably lead 
to the persons just leading their own lives and not having any regard for 
chastity at all. I think when you deal with a large body of the population, if a 
man (because it is nearly always in cases of separation and aliment that the 
action is instituted by the woman) is turned out of doors, so to speak, he 
consoles himself with other female society." 

231. A great number of the witnesses, including even those who are opposed to 
divorce entirely, have pointed out the disastrous results that arise from permanent 
separation without divorce. Typical of this class of evidence is that given by the 
Rev. John Scott Lidgett, Ex-President of the Wesleyan Methodist Conference and 
warden of the Bermondsey Settlement, who appeared on behalf of the Wesleyan 
Methodist Committee of Privileges. Speaking of separation orders, he says (39,720) : — 

" I should like to add that all those with whom I have to do are greatly 
opposed to the disability of the poor with regard to obtaining divorce, on the 
ground of the immoral consequences of separation orders. Our experience is 
that separations lead to the formation of irregular unions, and that it will be far 
hetter where the cause of divorce exists, which is allowed in the case of the 
rich, and in the interest of morals, that the poor should have the relief of divorce 
rather than of mere separation." 

232. Although the following passage from the evidence given by Mrs. Steinthal, on 
behalf of the Mothers' Union, bears more directly upon the question of separation 
orders, it is of importance on the matter now under consideration. In the memo- 
randa of evidence (put in by her) collected by the Mothers' Union from officials, &c., 
there is the following question No. 4 (see 17,100) : " What have you found to be the 
" moral effect of separation orders (a) in the case of husbands ; (h) in the case of 
" wives ? " The following are the answers : — 

" Durham (Durham) : — (a) Immorality ; (b) Ditto. Essex (Colchester) : — In 
my experience I have nearly always found that the man and woman live in sin 
afterwards. 5 ere/ore^ (Hereford) : — Bad in everyway. (Hereford): — (a) Bad; 
(6) Not so bad if man pays. Hertford (Bishop's Stortford) : — Misconduct in 
both cases. Hampshire (Aldershot) : — Difficult to answer, hut should say that 
the immorality, if any, commences before the separation act. Kent (Maidstone) : 
—In some instances the husbands are living good lives and the wives are not. 
In other cases it is the opposite. Lancashire (Burnley) : — (a) Bad ; (h) Bad. 
(Manchester) : — (a) Bad ; immorality in majority of cases ; (6) Good in majority 
of cases. The order protects the wife and she is often able to keep herself and 
family respectable. (Manchester) : — Bad in both cases, though more invariably 
so as regards the husband. (Stretford) : — I do not think so bad for woman 
as for man. London (Belgravia and Pimlico) : — [a) Immorality ; (6) Morality, 
so far as my experience goes. (Wimbledon) : — No experience. (Clapham and 
Upper Tooting) : — Not good in either case. (Piccadilly) : — Varied ; sometimes 
salutary. They find that after all they cannot get on without each other, and 
when they get over their temper are glad to make it up. (Battersea) : — (a) 
Immorality ; (6) the same in some cases, and in others starvation. (Putney) : — 
(a) Another woman ; (6) sometimes living with another man, but never a good 
woman. Nottingham (Nottingham) :■ — Sometimes disastrous to both, but more 
often in the case of the man. Wiltshire (Salisbury) : — (a) They lose sense of 
responsibility ; [b) ditto. (Winchester) : — (a) Tends to immorality ; (6) ditto. 
Worcester (Worcester) : — My opinion is that legal separation tends to strengthen 
the feeling of the marriage tie, as the wife feels husband is bound to support 
her as long as she remains moral. Wales — Glamorgan (Llandaff) : — Unless 
they retxirn after a short interval, each finds new partner. (Cardiff) : — (a) A 
lessening of the sanctity of the marriage tie ; (b) ditto. (Barry) : — Bad in many 
cases owing to the fact that the separation has been forced on the husband or 
wife, often through drunken habits of partner. Yorkshire (York) : — (a) Immo- 
rality with housekeeper ; (6) destitu.tion causing woman to live with any man 
who offers a home for herself and children. (Hull) : — (a) Bad ; (b) bad. That 
is all on Question 4." 
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233. The returns from a number of the magistrates' clerks put iu by Mr. J. R. Roberts, 
Appendix VI., p. 46 et seq., have a question in cohimn 7 : "Has it been provedor is 
" there reason to suppose that the grant of orders of separation leads to immoraHty ? " 
This question is ansv^^ered in the negative by the majority of the clerks to whom the 
questions were addressed ; by some in the affirmative ; by others that they have no 
proof, or have no knowledge, or no evidence. It seems probable that the answers by 
these persons are largely based on applications to set aside orders on the ground 
of the wife's adultery, which are not very numerous, and do not give the result of 
experience based on inquiries as to what actually happens to the parties. These 
answers are inconsistent with the answers made to the Mothers' Union, above set out, 
and with the evidence of many of the witnesses ; see especially the evidence of 
the pohce court missionaries : T. Holmes (17,829) ; R. Holmes (18,012, 18,028-9) ; 
Joseph E. Bladon (18,148) ; John Palin (18,219) ; J. C. Holmes (18,372) ; W. Lightfoot 
(18,543-4) ; H. Ferris Pike (18,648) ; W. Mundin (18,850-1) ; F. W. Barnett (19,217) ; 
J. Massey (19,390); W. Fitzsirmnons (19,503 et seq.). See also the evidence of 
Miss J. M. Tooke (19,894 et seq.) ; Miss B. Leppington (19,970) ; Miss Morton (20,034) ; 
Miss E. Lidgett (20,127) ; all which evidence, based on actiial experience, shows how, 
if separation is continued, unlawful connections are formed on both sides. 

234. Our conclusion is that the remedy of judicial separation is an unnatural and 
unsatisfactory remedy, leading to evil consequences, and that it is inadequate, in cases 
where married life has become practically impossible. 

235. It may be here noted that the annual average of petitions for judicial separation, 
filed in the years 1906-1910 is only 75 '8, and the annual average of decrees of judicial 
separation granted in those years is only 25 "2. For 1910 the number of these 
petitions filed was 58, and of decrees for judicial separation granted was 22. Probably, 
in many of the cases, deeds are entered into ; and deeds are entered into in a number 
of cases without suit."^'" The annual average of petitions for divorce filed is, for the 
years ] 906-1910, 777 ' 8, and of decrees granted 638 ' 8. The number of these petitions 
filed in 1910 was 755, and the number of decrees granted was 588. For these figures, 
see Civil Judicial Statistics for 1910, p. 29. We have given above (p. 67) a table 
of the number of separation orders for 1907, 1908, and 1909, among the classes to 
whom the remedy of divorce is not so accessible as in the case of those in better 
circumstances. 

Dissolution of Marriage. 

236. We pass then from our consideration of judicial separation, and, having pointed 
out the inadequate and unsatisfactory nature of that remedy, we proceed to consider 
►the qiiestion of the right remedy. 

237. It would not, in our opinion, be possible to recommend the abolition of the 
remedy of judicial separation, which may be needed in cases where the petitioner 
does not desire to obtain a divorce and objects thereto, and the respondent does not 
claim that the decree should be one of divorce. But apart from this, the question 
may be thus stated : Is it better, while recognising the normal permanency of the 
marriage bond, to recognise also the deficiencies of human nature and their con- 
sequences, and, in the interests of morality and the State and of the parties and 
their children, to permit of the dissolution of the legal tie where the objects of its 
formation are frustrated ? Or is it better to declare the marriage tie legally indis- 
sokible in every case, notwithstanding the fact that events have supervened upon 
marriage which have in fact ended the joint life, and notwithstanding that in such 
circumstances adulterous relations are formed, great sufiiering and misery inflicted 
on innocent people and their children, and a general disregard of the law developed, 
by maintaining a legal tie, when the actual tie has ceased to exist ? 



* The annual average of these petitions for the years — 

1885-9 was 128-2, 1900-4 was 95-4, 

1890-4 „ 104-6, 1905-9 „ 82-6, 

1895-9 „ 99-0, 1906-10 „ 75-8, 

and of decrees of judicial separation granted, the annual average for the years 

1886-9 was 43-6, 1900-4 was 23-0, 

1890-4 „ 29-4, 1905-9 „ 25-8, 

1895-9 „ 31-2, 1906-10 „ 25-2. 
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238. If we start with the fact that the Western world has recognised that the union 
between man and woman in marriage should, in the best interests of all concerned, 
be monogamous and that a monogamous union ought to be continuous until the 
death of one of the parties, yet experience teaches that causes, other than death, do in 
fact intervene to make continuous married life practically impossible and to frustrate 
the objects with which the union was formed. We have to deal with hxmian nature 
as it always has been, and as it is : and it is established beyond all question that for 
various reasons, amongst others improvident, reckless and early marriages, drunken- 
ness, sensuality, brutality, immorality, lunacy, and crime, many marriages become 
absolute failures, and married life becomes either morally or physically, or both 
morally and physically impossible. We have had before us a great body of evidence 
from witnesses, and a very large number of letters which show that, unless the xinion 
formed by marriages which have already ceased in fact can be dissolved in law, 
lives become hopelessly miserable, illegal unions are formed, immorality residts, and 
illegitimate children are born. This is not adequately understood by those whose 
lives are passed in happier circumstances ; but it will be realised by anyone who 
reads the evidence laid before this Commission. 

239. The great mass of the evidence is in favour of extension of grounds, though 
there are differences as to what causes should be made grounds. But some witnesses 
are against any extension, and they may l^e divided into three classes : — 

(1) Those who, on religious grounds, regard marriage as absolutely indissoluble, 

as, for instance, Roman Catholics. 

(2) Those who, on similar grounds, regard marriage as dissoluble only on one 

ground — adultery. 

(3) Those who are adverse to extension of grounds, not on any religious principle, 

biit for social reasons, that is, that any extension of grounds would be 
adverse to the interest of the State and morality. 

240. If it be once decided that other grave causes for divorce, besides adultery, 
may be added, it is difficult to give much weight, on the question of what causes 
ought to be added, to the first two classes of witnesses, because, although they 
may consider any extension adverse to civil and moral as well as religious interests, 
it is difficult, if not impossible, for them to regard the matter apart from their 
religious views, which naturally lead them to look upon anything inconsistent with 
such views as contrary to the best interests of society. 

As against these witnesses, we may repeat what we have already stated, that it is 
one of the most striking features of the evidence which has been taken by the 
Commission that theological difficulties have weighed little with the great mass of 
the witnesses, and among those Avho feel them there are differences of opinion. 

With regard to those witnesses who fall under the third category they are in a 
very small minority. 

241. The fear of those who would treat the marriage tie as indissoluble, or would 
oppose any extension of the present grounds for divorce, is that the stability of the 
marriage tie in general would be adversely affected and that there would be a general 
lowering of the standard of morality. We believe that this fear is groundless, that 
it ignores the actual experiences of life, and that, if it were strictly acted on, it would 
perpetuate the evil results produced by the present state of the law. The remedy 
of divorce is at present, as we have shown, practically inaccessible to the poorer 
classes, and the evidence before the Commission shows that this state of things does 
not tend to develop due regard for marriage, but the reverse. 

Conclusions. 

242. In considering what law should be laid down in the best interest of the 
whole community, the State should be guided by two principles :— 

(i) No law should be so harsh as to lead to its common disregard. 

(2) No law should be so lax as to lessen the regard for the sanctity of marriage. 

243. It appears to us that those who aUow the vague fear of possible injury to 
morality to exclude all other considerations act in conflict with the first principle. The 
alternative is to recognise human needs, that divorce is not a disease but a remedy for 
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a disease, that homes are not broken iip by a court but by causes to which we have 
already sufficiently referred, and that the law should be such as would give relief 
where serious causes intervene, which are generally and properly recognised as leading 
to the break-up of married life. If a reasonable law, based upon human needs, be 
adopted, we think that the standard of morality will be raised and regard for the 
sanctity of marriage increased. Public opinion will be far more severe _ upon those 
who refuse to conform to a reasonable law than it is, when that law is generally 
regarded (as we infer from the evidence) as too harsh, and as not meeting the 
necessities of life. 

244. Thus we are led to consider what are the causes which the State ought to 
recognise as sufficient to warrant the dissolution of the marriage tie. We see no serious 
difficulty in determining what should be regarded as such causes. Some _ witnesses 
appear to have laboured under the apprehension that this Commisaion might 
recommend that divorce should be granted for " trivial reasons." _ It is obvious that 
to make any such recommendation would be repugnant to the principles which we 
have already indicated, because it would lead to dissolutions being granted without 
any real necessity, instead of being granted only on adequate grounds of human 
needs. 

Consideration of suggested Causes for Divorce. 

245. We do not recommend the Legislature to permit of the dissolution of marriage 
for other than very grave causes. If once an attempt be made to proceed beyond 
this principle, marriage would practically become a union which would be merely 
continued atwiU. Upon that subject we make certain comments hereafter. 

246. The causes which have been suggested to us, in the course of the evidence, 
as justifying the Legislature in providing for the dissolution of marriage, are the 
following : — 

(1) Adultery. 

(2) Bigamy. 

(3) Wilful desertion. 

(4) Cruelty. 

(5) Incurable insanity. 

(6) Habitual drunkenness. 

(7) Long-continued imprisonment. 

(8) Disease. 

(9) Unconquerable aversion. 

(10) Mutual consent. 

(11) Refusal to perform conjugal duties. 

We proceed to consider each of these suggested causes by itself. 

247. — (1) Adultery. — This cause has always, as far as we can trace it in historj^ 
been recognised as justifying the complainant in putting an end to the marriage tie ; 
we are omitting for the moment the additional charges ia a suit by a wife. The ecclesi- 
astical courts have always recognised this ground as justifying a decree of judicial 
separation, and it was recognised as a ground of divorce in England throuo-hout the 
whole period of the private Acts of Parliament, and by the Legislature in the Act of 
1857. 

The basis upon which the courts and the Legislature have proceeded, apart from 
any scriptural doctrine, appears to us to be that faithfulness to the marriao-e vow 
which involves the sexual union of two people, is an essential feature of the union. 

We consider also that the term adultery should include (1) sodomy ; (2) bestiality • 
(3) any other unnatural offences. The first two of these are specially mentioned in 
the Act of 1857, but seem hardly wide enough to cover certain other offences which 
need not be particularly specified. 

248.— (2) Bigamy.— hx some countries bigamy is a ground for divorce. In England, 
a wife may obtain a divorce on the ground of bigamy with adultery, but if the grounds 
are made the same for men and women, proof of adultery alone wiU be sufficient. 
Bigamy is a criminal offence, for which the offender may be convicted and punished 
but adultery is a matrimonial offence. If adultery can be proved in the ordinary way' 
it seems unnecessary to suggest making bigamy pe?- se a ground of divorce. 
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In some cases a bigamous marriage may be easily proved, but mere proof of 
bigamy is not sufficient ; evidence, from which the fact of adultery can be found, has 
to be given. It might be suggested that subsequent adultery with the person, with 
whom a bigamous marriage is contracted, might be inferred from the mere fact of 
such marriage without further proof, because it is reasonable to infer from a bigamous 
marriage that it has been followed by sexual intercourse. But the court only infers 
the fact from circumstances, which lead to it by fair inference as a necessary conclusion, 
and we think it may be assumed that slight evidence of misconduct, after proof of a 
bigamous marriage, would be acted on. We do not recommend the introduction of 
a new rule as to proof of adultery. 

We thinlc that it is unnecessary that bigamy should be made a separate ground 
of divorce. 

249. — (3) Wilful Desertion. — Desertion is at present a ground for a sentence of 
judicial separation, and may be obtained by either the husband or the wife. The 
desertion must be wilful, witho^^t the consent or against the will of the other 
party, and without reasonable cause for two years and upwards. Wilful desertion 
for four years was confirmed by Statute as a ground of divorce in Scotland in 1573, 
and although that Statute required certain preliminaries before a decree could be 
obtained, these preliminaries were abolished by the Conjugal Rights (Scotland) 
Amendment Act, 1861, so that, on the lapse of four years of wilful and malicious 
desertion, a deserted spouse may at once institute an action without any further 
proceedings. An account of the Statute of 1573 is given by Lord Salvesen in his 
evidence, and the right given by it has existed lintil the present day without any 
attempt to do away with it, and it gives satisfaction to the people in Scotland. It 
has not been suggested that it is productive of any effects adverse to the general 
morality of the nation. 

This ground of divorce was recognised by the Westminster Confession of Faith, 
which was adopted by the Church of Scotland in 1647 and ratified in substantially 
the same form by Act of the Scottish Parliament, May 26th, 1690. (Acts of 
Parliaments of Scotland, Vol. IX., p. 128, and appendix to Vol. IX., p. 147.) A copy 
of the article on this point as ratified by Parliament is as follows : — 

" In the case of ad^^lter3^ after marriage, it is lawful! for the innocent party 
to sue out a divorce, and after the divorce to marry another, as if the offending 
party were dead. 

" Although the corruption of man be such, as is apt to studj arguments, 
unduly to put asunder those whom God hath joyned together in marriage, yet 
nothing but adultery, or such wilfuU desertion as can noways be remedied by 
the Church or civil magistrate, is cause sufficient of dissolving the bond of 
marriage, wherein a publick and orderly course of preceding is to be observed, 
and the persons concerned in it, not left to their own wills and discretion in 
their own case." (Chap. 24, ss. 5, 6.) 

250. The number of decrees of divorce, granted in Scotland for adultery from 1898- 
1908 and for desertion during that period respectively, are given by Lord Salvesen 
(6208, 6213), from which it appears that the total number of decrees for desertion 
is less than the total number of decrees for adultery. Lord Salvesen says that, 
relatively to the population, there has been a decrease in the aforesaid 10 years. 
There appears to be nothing in these tables to justify the fears of those who fear the 
effect of divorce being granted for desertion. On the contrary, while these decrees on 
the ground of desertion have no doubt remedied very serious grievances, no abuse 
of this right appears to exist, nor does there seem any reason to suppose that any 
abuse of it would be found in England. 

251. In 1892 the Bill referred to on j). 87 was introduced into the House of Commons 
to make desertion without reasonable excuse for four years and upwards a ground of 
divorce, but, as we have already stated, after being read a first time, it was not 
proceeded with. (See also the evidence of Earl Russell as to the Bills introduced by 
him 42,339 et seq.) 

252. In the following countries, in addition to Scotland, desertion is expressly 
made a ground of (\ivorce, namely : Austria (for Protestants), Hungary, Bulgaria, 
Denmark, Germany, The Netherlands, Russia, Sweden, Switzerland, Cape Province, 
Natal, New Zealand, New South Wales, and Victoria. In Greece it is not a ground of 
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divorce, nor in the following colonies : Queensland, Tasmania, South. Australia, and 
Canada. In Belgium and Roumania there is divorce hy mutual consent, so that 
desertion as a ground becomes unnecessary, and Norway has a new law, the terms 
of which will be found in Appendix V., p. 43. 

253. A large majority of the witnesses, who gave evidence on this point, were in 
favour of establishing wilful desertion as a ground of divorce. 

254. The main reason for introducing this cause as a ground of divorce is that wilful 
desertion, persisted in, breaks up a home even more than an act of adultery. A great 
deal of evidence has been given before us as to the cases in which desertion takes 
place, and one of the spouses disappears to a British Colony, or a foreign country, 
and cannot be traced. The position of a wife deserted by her husband is particularly 
hard. A husband may depart with another woman, and it may require considerable 
expense to trace him, expense quite beyond the means of the wife. If she could trace 
him, she Avould almost inevitably find that he was living with another woman, and 
would under the present law, if she could prove it, obtain a divorce, on the ground 
of desertion and adultery. In fact, in cases of desertion adultery might usually be 
presumed. Wife and children under such, circumstances may be living without any 
means of support. An unfortunate woman with a large family is left practically in 
the position of indigent widowhood until her husband dies, and even then she may 
not be able legally to prove his death. A husband's position, deserted by his wife, 
is perhaps not so common, but is sufficiently common to be a serious grievance, and 
his position is practically the same, with regard to the difficulty of proof of anything 
further than desertion. If he be a poor man, he is left without anyone to look after 
his home or his children. In both cases, the results appear to be almost inevitable, 
that other relationships are formed. 

The letters to which we have previously referred (p. 47) from persons dealing with 
their own individual cases contain instances where husband or wife has been deserted 
for periods ranging from two to thirty years, and offer illustrations of the above 
statement. 

255. The principal objection to desertion as a ground of divorce is that the deserting 
spouse may return. Bat that objection does not avail in cases of judicial separation, 
where, although the parties may reunite, they can only do so by mutual agreement, 
and consequently, if the desertion has been wilful and has lasted for a considerable 
time, immoral ties are likely to be formed after an interval by the deserted spouse. 
In those cases of practically permanent desertion, although in some cases parties may 
rejoin, as a general rule it will be found that the home once definitely broken up is 
not re-formed. 

256. Another objection was that more scope for coUusion wiU be given, if this ground 
be adopted. The answer to that objection is that no such difficulty has been found 
in Scotland, nor has anything been brought to our attention that suggests that it 
creates difficulty in any f or eign_ country. It seems not reasonable to assiuue that this 
result will take place, if desertion is only a ground of divorce after an interval of a 
lengthy period. Moreover, the judge trying the case ought to be satisfied that the 
desertion is wilful and not by consent, and should require satisfactory proof to that 
efi'ect, and if he feel any doubt on the subject, the papers can be sent to the King's 
Proctor for investigation before decree absolute. And safeguards against any 
impropriety exist in the powers of the court, after divorce, to order payments to be 
made to the wife for her maintenance, and to resettle any property which has been 
settled. It is suggested in a further part of this Report (p. 134), that these powers 
should be extended. 

257. We recommend that wilful desertion, without the consent or against the wiU 
of the other party, and without reasonable cause, should be a ground for divorce. 

258. If our recommendation be adopted, the question then arises, for what period 
the desertion should run. The period of four years in Scotland was fixed more than 
300 years ago, at a time when commimication was difficult. Different periods are to 
be found in the different codes of other countries; in Germany the period is one 
year. If we were only considering cases in which wealthy people were concerned, 
it might be reasonable to impose a term of not less than four years, but, when we 
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have to keep in view those in poor circumstances, time becomes of the utmost 
importance, because of the necessity for as early as possible simplifying the positiou 
of the deserted spouse, especially in the case of women. 

259. Our conclusion is that, in view of modern means of communication, the period 
ought to be three years. We think it would follow that the present period of two 
years, to constitute desertion which will give ground for a judicial separation, should 
be made to correspond with the period of three years." We deal hereafter with means 
of process for maintenance, &c. during this period. 

260. There have been various decisions as to Avhat in fact amounts to desertion, and 
we do not find it necessary to comment thereon, but we may notice that it has been 
considered that wilful refusal to permit of marital intercourse without reasonable 
excuse, may put an end to cohabitation and amount to desertion. It should be clearly 
expressed that such refusal should be treated as amounting to desertion, and, if 
persisted in for the period aforesaid, shoidd be ground either for divorce or for judicial 
separation. {See the case of Synge v. Syngc, L.R. [1900], P. 180 ; [1901], P. 317.) 

261. — (4) Cruelty. — Oriielty is a ground on which a sentence of judicial separation 
maj^ be obtained either by the husband or the wife, and, if such a sentence can be 
obtained, we are of opinion that divorce is the proper remedy, and we recommend 
that this cause ought to be added as a groimd of divorce. 

262. Cruelty is a ground of divorce in Axistria, Hungary, Belgium, Bidgaria, France, 
Roumania, Russia, Switzerland, New South Wales, and Victoria ; and in Sweden, 
Germany, and Greece, attempts on the life of the applicant are a ground of divorce, 
which come under the general head of cruelty. 

263. Many of the witnesses have referred to the efFect of cruelty, and a large number 
of instances have been given. We may refer to the illustrative cases disclosed in the 
letters we have received, some of which are set out in Appendix XXVL, p. 172 
et seq. It seems shocking that a woman, for instance, is bound to remain the wife of 
a man, who has been guilty of such gross cruelty towards her that it is absolutely 
unsafe for her, as regards life or health, to continue to live with him. A remarkable 
instance of this is afforded in cases of men compelling their wives to prostitute them- 
selves for the husband's maintenance — cases by no means uncommon. {See the 
evidence of Mr. J. Redder of the Home Office (40,960 et seq.) of Mr. Wansbrough 
(17,375-17,380) and of Mr. Palin (18,249-52).) 

264. Communication of venereal disease, knowingly or negligently, has always 
been regarded as cruelty, and we refer to the medical evidence given before us on this 
subject, especially that of Mr. J. Astley Bloxam, consulting surgeon to the Charing 
Cross Hospital and the Lock Hospital. The witnesses do not differ as to the results of 
both syphilis and gonorrhoea in producing sterility, and illness, and other serious effects 
on parties and their children, and the disastrous consequences which arise where such 
a contamination has occurred. We can conceive no cause which more fully jiistifies 
an application for divorce than this class of cruelty. 

265. We have already (p. 71) given a definition of cruelty as follows : — 
Cruelty is such conduct by one married person to the other party to the 

marriage as makes it unsafe, having regard to the risk of life, limb, or health, 
bodily or mental, for the latter to continue to live with the former. 

It may be said that, even with this definition, the courts have been apt to allow 
of the finding of cruelty in cases where the cruelty is of a trifling character. The 
explanation of this is that the alleged cruelty is usually associated with a charge of 
adultery made by a wife, and if that charge is proved, slight evidence of cruelty is 
permitted to pass to give a ground of divorce. But if each of these causes become a 
ground of divorce, the temptation to take this course will be removed. 

The danger which arises in France from the permission of divorce for " sevices " 
or " injures graves," pointed out by Monsieur Mesnil (43,054 et seq.), which are con- 
strued in a very wide sense, is eliminated by requiring that the cruelty shall be 
dangerous to life, limb, or health, before it can be allowed as a ground of divorce. 

Note. — In view of the statement on page 1, as to the late Sir G-eorge White's couciirrence in substance 
with this Eeport, it is right to mention that he voted in favour of a period of two years. 
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Objectiou is made that the parties may come together again._ But if cruelty be 
such conduct as makes it unsafe, having regard to the risk of life, limb, or health, 
mental or bodily, for the applicant to continue to Hve with the other party, and that 
position is established by adequate evidence, it seems only reasonable that the tie 
which permits of such disaster should be finally sundered, not merely in the interests 
of the complainant, but in many cases also in the interests of children. 

266. We recommend that, for this purpose, this definition of cruelty should be 
adopted ; that cases of cruelty should include the cases mentioned on p. 71 under the 
head of our observations on "the jurisdiction of courts of summary jurisdiption, and 
that the proof required in those cases, as there mentioned, should be sufficient in the 
cases in which a divorce is asked. 

267. (5) Incurable Insanity. — We have now to consider insanity as a ground of 
divorce. The question raised is of great importance, and has not been considered by 
any commission in this country, although the hardships resulting are well known and 
have been frequently discussed. The evidence given before us and the communications 
received by us prove these hardships and the disastrous moral effects inseparable 
from the present state of the law. 

268. We have hitherto dealt with causes based upon the misconduct of one of the 
parties to a marriage, and it has been suggested that a new principle is introduced, 
if the ground, on which dissolution of marriage is sought, is the result of misfortune, 
and that, in any view, a marriage ought only to be dissolved, on the ground of marital 
misconduct. 

But this suggestion is based on a misconception, arising from a narrow view of 
marriage as a mere contract, and from treating a suit for dissolution of marriage as if 
it were an action for damages, or penalties for wrongful breach of contract. It is 
not a mere contract. It is a relationship, voluntarily entered into by agreement 
between a man and a woman, for purposes which are well recognised, and such 
relationship is regarded as creating a status resulting from the joint life, which 
alters the position of the parties towards each other and the community. A suit for 
dissolution is not brought merely on account of wrongful conduct of a party, but on 
the ground that by reason of such conduct the marital relationship has become 
practically impossible of continuance, and the purposes for which it was entered into 
have been frustrated. Even looked at from a contractual point of view, the case falls 
within the class of cases in which contracts, the performance of which has become 
impossible by the occurrence of matters not contemplated by the parties, may in 
certain circumstances be regarded as no longer binding. Naturally, when the results 
are produced by the misconduct of one party, the right to treat the relationship as at 
an end rests with the other. The decree of dissolution in effect merely declares that 
that relationship (the continuance of which has become practically impossible, and the 
purposes, for the formation of which it was entered into, have been frustrated), is to be 
regarded as legally at an end. 

When two persons enter into the married relationship, they may reasonably be 
supposed to contemplate the continuance of that relationship during their joint lives 
with the objects to which we have already referred, and with the risk of the ordinary 
vicissitudes, changes and troubles of life which everyone has to expect, and which 
fall within the reasonable meaning of the expression " for better for worse." Those 
ordinary vicissitudes, changes, and troiibles may affect the comfort and happiness of 
the parties, and interfere to a varying extent with one or more of the objects aforesaid, 
but they do not bring the married relationship to an end de facto, nor render it 
practically impossible of continuance. 

But persons marrying cannot reasonably be supposed to contemplate the continuance 
of the relationship becoming impossible, the joint life determined, and the objects 
aforesaid wholly frustrated by reason of misconduct or otherwise. 

Misconduct is not the only ground which has this latter effect. If the marital 
relationship becomes impossible of continuance by reason of insanity, all the difficulties 
which we have pointed out in this report, arise. Indeed incurable insanity is more 
effective in determining the relationship than any of the other causes which we have 
recommended as grounds of divorce. In cases of incurable insanity the married 
relationship has ended as if the unfortunate insane person were dead, and the objects 
with which it was formed have become thenceforward wholly frustrated. 
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It seems unreasonable to suppose that two persons, about to be married, eon- 
template that their joint life will be determined by the incurable insanity of one of 
them, who must be confined in an asylum or other establishment for the reception and 
care of lunatics for the remainder of his or her life, and that, notwithstanding, they are 
to be held bound to the tie, when it has become impossible to perform any of the duties 
associated with it. In incurable cases, the permanent separation of the parties, under 
the provisions of the Lunacy Acts, has the same practical effect on the marriage tie 
as the order of judicial separation in other cases. 

269. Dr. Robert Jones, whose qualifications and experience are given by him (34,231), 
and who has visited asykims in Russia, Poland, Norway, Germany, Austria, Switzerland. 
Italy, and France, states the position with regard to insanity thus {ib.) : — 

" Nature of Marriage. — It implies a contract, but in the insanity of one party 
to the contract, that party is unable to fulfil its obligations, and is moreover 
unable, owing to derangement of reason, to consent to annul the contract. The 
State steps in and ' restrains ' the sufferer against his will. It takes its own will 
and imposes it upon him, it disposes of his pi'operty, releases him from certain 
obligations, but binds him in matrimony to the detriment of his family and the 
State. 

" Under analogous conditions the State consents to the nullity of a marriage, 
when by physical infirmity one of the parties to the contract is unable to 
perform its required duties — bodily incapacity existing at the time of the marriage 
and proved to be incurable. 

" Insanity is a physical disease, and it implies mental disabilities also ; it is 
moreover, one which deprives the sufferer of his liberty, of his civil rights, of 
his social, financial, political, and even of his domestic rights, and a person 
iiiiited in the bonds of matrimony to a chronic and incurable lunatic is for all 
practical as well as legal purposes one united to a dead person, for by the nature 
of his physical condition he is not only unable to direct the life of another, but 
is unable even to control his own. The marriage contract is ended by death, 
and should similarly and for the same reason be ended by confirmed insanity, 
which is social and domestic extinction. The insane to-day are under better 
hygienic conditions and live longer ; the grievance is, therefore, all the greater. 

"It is against the interest of the struggling partner and of the family to be 
thus bound. They should have the option by law of another chance of mating 
with a healthy person." 

270. It was said that to allow of insanity as a ground of divorce would lead to other 
cases of disease being made- grounds, such, for instance, as paralysis, malignant disease, 
and phthisis. This is not a sound suggestion. With the exception of leprosy, which 
now happily need not be considered in England, insanity considered in relation to the 
marriage tie, occupies a unique position, which serves to distinguish it from every 
other disorder of the body. 

The incurably insane have usually to be renaoved from their own homes, and are 
confined and isolated in an asylum or recognised establishment, .and anything 
approaching family life is impossible. The position of persons suffering from other 
diseases is quite different. Moreover, the incurably insane are incapable of carrying- 
out any of the obligations incident to marriage, though in a few cases they may be 
capable of fulfilling the physiological obligation of marriage ; they are, in fact, as if 
they were non-existent. Subjects of other maladies may be still companionable, and 
capable of managing the affairs of their households, able to associate with other 
persons, and of fulfilling a considerable proportion of their marriage duties : and 
they remain capable of receiving in the ordinary way the care and attention of their 
married partner, and others by whom they are surrounded. So far as public opinion 
is concerned, the sympathy of most people would be extended to the young husband or 
wife about to divorce an insane spouse who no longer even appreciates or recognises 
his or her existence, whereas most people woidd condemn anyone who attempted to 
divorce his or her partner for paralysis or consumption. 

271. The evidence taken by us on this subject included that of a number of persons 
of great experience, whose names we have above set out in the list of witnesses. These 
witnesses gave their statements with much detail of facts and figures. We give what 
appear to us to be the main points to be gathered from the evidence. Sir Thomas 
Clouston, Dr. Robert Jones, and Dr. Hyslop were nominated to give evidence by the 
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British Medical Association, as practitioners recognised by the profession as competent, 
in respect of their experience and general qualifications, to represent to us not their 
individual opinions only, but the present state of medical knowledge upon the subject 
with which they deal. We understood that these gentlemen did not speak as actual 
representatives of the Medical Association though nominated by it, but gave their 
evidence upon their own responsibility from their large experience. Sir James Crichton- 
Browne, while expressing thebehef that the majority of the British Medical Association, 
numbering some 25,000 medical men, might agree with the views expressed by these 
three gentlemen, stated that there would be a very strong body of opinion on the 
opposite side (34,950-1). 

272. There are about 150,000 registered insane persons in the United Kingdom ; 
of this number probably some 60,000 or 70,000 are married. Sir Thomas Clouston, of 
Edinburgh, whose qualifications and large experience are well known and will be found 
stated (34,020), and upon whose evidence we place much reliance, estimates (34,026) 
that should incurable mental disease or defect become a ground for divorce, some 
41,000 married persons might be afi'ected by the change in the law, the exact 
number depending on the number of years detention which might be fixed. Dr. 
Coupland, one of the Commissioners in Lunacy, gives tables bearing on the point 
(Vol. III., pp. 74-6), and states that it may " be fairly concluded that about 90 per 
" cent, of those detained in asylums are the subjects of chronic and probably incurable 
" forms of insanity, the remaining tenth forming a fluctuating community " (35,115). 
He estimates, roughly, that in t35 asylums about 40,000 cases would be incurable, 
of which half, or rather less than half, are cases of married people (35,119-20). 
Dr. Robert Jones states (34,240) that there are 8,000 persons, more than half of whom 
are married, between the ages of 25 and 50, incurably insane in the county of London 
alone. Sir James Crichton-Browne, the Lord Chancellor's Visitor, however, gives 
calculations from which he estimates that the married persons who remained in 
asylums after five years would be 34,800, and he states that he should not be surprised 
if the number of those affected by a change in the law of divorce fell under 15,000 
(34,952). 

It is impossible to estimate how many persons would desire to take advantage of a 
change in the law in order to obtain divorce for insanity, but it is clear that a large 
number of persons would have the opportimity of doing so. 

273. Of the 150,000 registered insane, about 50,000 (i.e., one-third of the whole) 
are, according to Sir Thomas Clouston, the subjects of incurable secondary dementia. 
He also states that there are about 4,000 persons suffering from what he temis "gross 
organic brain diseases," accompanied usually with paralysis or aphasia, the great 
majority being incurable, but that these patients are mostly past middle life, and the 
question of divorce would not be likely to come up in most of these cases. Also that 
there are about 2,000 or 3,000 persons, suffering from general paralysis of the insane 
at present found to be incurable, but its average duration from the beginning till the 
patient dies is only about three years. Out of the large number of epileptics in the 
United Kingdom, there are some 7,000 to 10,000, to one-third of whom (being 
married) anv change in the divorce law might apply, the disease being practically 
incurable (34,024). 

He states that there are some 30,000 or 40,000 persons classed as the high-grade or 
" congenitally feeble-minded" in the Report of the Royal Commission on the Feeble- 
minded (one-half being females) who would come under the scope of any divorce law 
(34,024), but it does not seem clear how many of these are included in the aforesaid 
150,000 registered persons. 

He also estimates (34,026) that there are 20,000 incurable alcoholic cases to which 
divorce proceedings might apply, half of them being married. He also mentions 
persons suffering from delusional insanity, and about 1,000 cases of recurring insanity 
in asylums, half being married, and cases of senile dementia. Dr. Coupland, one of 
the Commissioners in Lunacy, gives figures from which it appears that cases of 
delusional insanity represent 10 per cent, of the total mimber of the insane, and senile 
dement ia 3 ' 4 per cent. 

274. With regard to recovery, two-thirds of the inmates of asylums may be regarded 
as incurable (Dr. Coupland, 3o,119). The average percentage of recoveries in asylums 
is between 33 and 35 per cent, of the admissions; of this percentage 10 may be 
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expected to relapse and 25 to remain out of the asylnms (Dr. Marriott Cooke, a 
Commissioner in Lunacy, 35,385-86). 

Dr. Coupland (35,114) shows that of those who recover — 
88 ■ 8 per cent, recover within the first 2 years, 
9'1 ,, ,, in from 3 to 5 years, 

1'6 „ ,, „ 5 to 10 years, 

0-5 „ ,, „ 11 to 20 years. 

Sir Thomas CloiTston (34,026) gives figures relating to 13,172 patients sent to the 
Royal Edinburgh Asylum in the 35 years 1874-1908 inclusive. 36 "4 per cent, 
recovered. 

Of these recoveries — 

2 ■ 9 per cent, took place after 3 years. 
1-2 1^ 

0-2 10 

0-08 „ „ „ 20 „ 

Of examples of recovery after 20 years he records only four instances oat of nearly 
5,000 cases of recovery. Of puerperal insanity it is affirmed that 80 per cent, recover, 
while the rest usually become demented (34,141). 

In the matter of the ages of the married insane. Dr. Coupland gives the following 
table (35,107)— 



Age. 



Males. 



Females. 



Married insane 



At 20 to ii years 
„ 45 „ 64 " „ 
,, 65 and over 




56 "0 per <.'on(. 
37-8 „ „ 
6-2 „ „ 



275. lu-the following countries insanity is a ground for divorce : — Germany, Norway, 
Sweden, Switzerland, New Zealand, Bulgaria, Denmark, Russia. In the first four, 
the insanity must be of three years' duration and incurable. In New Zealand, the 
respondent must have been confined as a lunatic for a period or periods not less lE 
the aggregate than 10 years, within 12 years immediately preceding the filing of the 
petition, and be tmHkely to recover (16,026). In the other three countries, no details 
are forthcoming. It has only been adopted in a few states of the United States, 
and does not appear as a ground of divorce in the aforesaid Model Law (p. 27). 

276. Thirty medical witnesses appeared before the Commission. To 10 of thes.e the 
question as to insanity was not put ; of the remaining 20, 12 were in favour of making 
insanity a ground for divorce, 7 were against the proposal, and 1 was undecided 
(34,547). Two of the medical witnesses, who were in favour of the proposal, based 
their conclusion almost entirely on the ground of eugenics (Dr. Rentoul and Dr. David 
Walsh). Of the 11 specialists in mental diseases among the above number, 4 were in 
favour of insanity as a ground, while 7 were against. Sir George Savage (35,976) 
obtained from 82 medical officers of asylums answers to the question, "Is insanity a 
justifiable ground for divorce ? " Of these, 51 were in favou.r of insanity being a 
ground, 29 were against the proposal, and two were indifferent. Certain of those who 
replied in the negative did so on religious grounds. Of the total number of medical 
men whose opinions have been obtained, 63 were in favour of insanity as a ground, 
while 36 were against. The majority of the non-medical witnesses who dealt with 
this point, were in favour of making insanity a ground. 

277. We do not think that the different opinions which are found among the 
witnesses, whether medical or not, arise from any practical dispute as to facts, but 
rather from differences of opinion as to policy and upon religious matters. 

278. The attitude of certain specialists in mental disease towards the present 
question calls for some comment. In the first place exception is taken by them to any 
legislation, which would place insanity in a category distinct from that of any other 
disease. Dr. AV. D. Moore considers such action, if taken, would be a "retroo-rade 
step " (41,059). It is only within comparatively recent times that lunacy has been 
scientifically studied and treated. It was at one period regarded not as a disease 
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but as a demoniacal possession, the manifestations of which were to be ruthlessly 
restrained. The lunatic was treated not as a sick man but as a common brawler, and 
was locked up as being a disturber of the peace and a public nuisance. Upon the 
acceptance of insanity as a disease; there followed its treatment upon scientific lines, 
and upon those humane principles which underlie the treatment of other disorders. 
The alienist naturally protests against any measures which will place insanity once 
more in a position apart from that occupied by other maladies, and, among such 
measures, he ranks the proposal to treat insanity as a ground for divorce. This view 
will be found expressed in the evidence of Dr. W. D. Moore (4-1,059, 41,064), and 
Dr. E. M. Cooke (35,373). 

Then again, the medical oflficer of an asylum properly considers the interests of 
his patients as the first concern in any legislation dealing with the insane, and would 
be disposed to object to any enactment, which might prejudice in any way the welfare 
and comfort of those under his charge. This attitude is made evident in the 
examination of several of the witnesses. 

The Commissioner in Lunacy is officially "the guardian of the insane" (35,138). 
His duty is to protect the interests of the insane. As Dr. Coupland (35,143) expresses 
it, he "holds a brief for the insane," and under these circumstances a Commissioner 
could hardly be expected to favour any action which would, in his opinion, be possibly 
unfavourable to those for whom he is responsible. 

279. Sir James Crichton-Browne expressed himself as opposed to divorce altogether 
on any ground and under any circumstances (34,986, 35,011-2). 

His main grounds (apart from religious objections) for opposing divorce on the 
gTound of insanity appear to be (34,967 et seq.) that it would reduce the care and 
caution with which the marriage ceremony is entered into ; that in his experience 
there is no demand for it ; that amongst the poor it would be chiefly sought for the 
purpose of getting rid of the cost of maintenance, and that (this was his strongest 
point) it was a disease, and if it was admitted as a ground, he could not see why other 
diseases shoiild not be admitted. We differ from the witness with regard to the first 
ground which is matter of opinion, and consider the opposite effect would be produced. 
With regard to the second, we hold that it is contrary to the weight of the evidence 
from the other experts, and to the general evidence given before us, and to the 
communications we have received. With regard to the third ground, we point out 
elsewhere that, if the applicant can bear the cost of maintenance, the decree can be 
made subject to provisions being made for its payment. And with regard' to the 
last ground, we have already (p. 101) dealt with the broad distinction between 
incurable insanity and any other disease. 

280. It was suggested that it may be difficult to determine the fact that a patient 
is absolutely incurable, and that conflicting medical evidence might leave the question 
uncertain. The evidence clearly shows that, if a time limit be given, the difficulty 
becomes almost negligible, and there appears to be no reason to suppose that, if 
the ground is confined to lunacy pronounced incurable after five years continuous 
confinement, any real difficulty would arise. 

281. The figures already given of the percentages of recoveries, as estimated in 
periods of years, show how insignificant is the risk of error in the case of those who have 
been continuously insane for over three years, and although it was asserted that persons 
had recovered after 20 years' confinement in an asylum, it should be added that 
the number of those who recover after 10 years is not more than 0'5 per cent. 
Sir George Savage, whose position and experience are well known, and who is 
opposed to making insanity a ground of divorce, states that if five years be allowed 
and a definite medical inquiry be held, the risk of miscarriage will be almost 
negligible (35,985), and would not involve one case in a thousand (35,997). As to 
whether there have been instances where a patient has recovered after being divorced 
for insanity, it is stated that in Saxony these cases have been very feAv, while in 
Prussia such a case has never happened (34,944 : V. (h) ). 

282. It maybe said that poor persons could not afford to pay for the special medical 
evidence demanded in these cases, and that an insane person might be undefended 
or possibly defended by the children who might place themselves in opposition to 
that parent who was endeavouring to obtain a divorce ; but with regard to persons 
in the position of the poor who might have difficulty, our proposal hereafter (p. ] 07) 
as to expert evidence seems to meet these difficulties. 
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283. It was also suggested that the knowledge that insanity might be a ground of 
divorce would affect married persons of poor health or unstable mental condition, and 
might hurry them into actual insanity, especially in cases of puerperal insanity, 
(35,911, 41,059, 41,113), and that such knowledge might act prejudicially to some 
insane persons and might hinder their recovery and possibly aggravate their mental 
condition (34,957, 35,866, 35,868, 41,059), also that certain of the insane, notably 
those subject to delusional insanity, would most deeply resent divorce proceedings 
(34,024), and would be caused mental torture by the knowledge that divorce was 
possible (41,059), and that an additional terror might be added to the stigma of 
insanity. 

In answer to these suggestions, certain of the eminent specialists, who have given 
evidence, contradict the suggestion that knowledge that insanity may be a ground of 
divorce would cause a person of unstable mind to become an actual lunatic {see the 
evidence of Dr. Hyslop, 34,422 ; Sir Thomas Clouston, 34,043, 34,107 ; and Dr. Jones 
34,309). 

As to the likelihood of resentment of divorce proceedings affecting the mental 
condition. Dr. Coupland's tables show that examples of delusional insanity only 
represent 10 per cent, of the total number of the insane. As to the general question. 
Dr. Mott does not think that the possibility of divorce would have an injurious effect 
on the insane (35,720), and from his inquiries he says that German physicians do not 
think that the divorce law of Germany acts to the detriment of the lunatic qua lunatic 
(35,726), and Sir George Savage's view of this question of injury to the insane is that 
it is a possibihty, but not a serious one. Dr. Robert Jones considers " that it would 
" have no effect in the way of precipitating insanity from borderland cases " (34,309). 

284. Suggestions that making insanity a ground of divorce might in some cases 
have an injurious effect on patients seem to arise from omitting to consider that only 
incurable insanity, found to be such after a long period of confinement, would be 
likely to be recommended as a ground, and that such a recommendation should 
remove any apprehensions with regard to those whose confinement is of short 
duration, or whose cases have any reasonable prospect of recovery. 

285. Minor suggestions on this large question were made to us as to the position of 
a patient divorced, and as to the possibility of suits being brought to avoid paying for 
the maintenance of insane persons. But the court should have power to withhold its 
decree, tmless adequate provision were made for the maintenance of the insane 
person, or such maintenance were provided under the provisions of the Lunacj' Acts. 

286. When this question is looked at broadly, it has to be observed that there are a 
great number of married persons in the United Kingdom who are hopelessly insane. 
Among these the largest class is composed of those suffering from secondary dementia. 
Of such it is said that they "have no proper interest in life, are quite unable to care 
" for themselves or to manage their affairs." This condition, when fully established, 
is absolutely incurable, while most of those patients live for many years. They 
" have so lost the power of proper feeling that the fact of their divorce would make 
" no painful impression on their minds, or no impression at all" (34,022). "Their 
" own affection for their relations is perverted or dead " (34,030). They " are for the 
" most part incapable of deriving any comfort from the visits of their friends " 
(34,049). To them their wives or husbands are as strangers, and indeed, these subjects 
of dementia are, except in a physiological sense, "practically dead" (34,224, 34,277). 
With regard to the marriage contract they are unable to understand it, to remember 
it, to fulfil its obligations, or to consent to annul it. Even their property is disposed 
of for them, while at the same time they are kept in close and. compulsory confinement. 
It is contended that the hopelessly insane are, as parties to any contract, practically 
non-existing. 

Sir Thomas Clouston says : "I have met with large numbers of such cases who 
" have become insane soon after marriage ; some have had children, and both those 
" children and the sane husbands or wives have suffered extreme personal, social and 
" family hardship thereby " (34,022). 

Dr. Robert Jones says (34,232) : " I know numerous instances (which I could 
" quote) where either the husband or the wife has become insane within a few weeks 
" or months (in some instances within a few days) of marriage, and in whose case 
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" there is not the slightest prospect (humanly speaking) of ultimate recovery." He 
also points out the injurious consequences to the individual, the family, the race, and 
the State, and the immorality and other evil effects of there being no right of divorce 
for incurable insanity. We refer to this evidence, 34,232 et seq., and to 34,261-7. 

287. In certain cases of those confined on the ground of insanity death may ensue 
before the limit of time suggested has arrived ; in other cases there may be recovery 
or no reasonable certainty that the case is hopeless ; in others there may be alter- 
nations of sanity and insanity, which would not permit of continuous confinement. 
But if the remedy of divorce be confined to cases in which (1) married life has become 
impossible owing- to the hopelessly incurable condition of the patient, and (2) that 
condition is established after the termination of a lengthy period, we conceive that no 
injustice will be done, while, on the other hand, great hardship and evil consequences 
wiU be averted or removed. 

288. In cases of insanity among married people, great hardships may be 
inflicted upon the sane spouse, and immorality in various forms may ensue. When 
the insanity is incurable, the sane spouse is not only denied the enjoyments and 
advantages of married life, but is condemned — often whilst still young — to a com- 
pulsory celibacy which may extend to the end of his or her days. The sane spouse 
is unable to add healthy legitimate children to the State and continue the family 
name. The poor man, whose wife is in an asylum for life, must find a housekeeper 
to manage his home, and take care of his children. The woman, who is deprived of 
her husband, loses a protector and supporter. As a result, irregular unions, immo- 
rality, and the production of illegitimate children are inevitable. The wife may in 
some instances be driven to prostitution, the children of the legitimate union are apt 
to be neglected, and the economic troubles incident to the support of two families 
may be acute. There is no doubt that the hardships which are inevitable when a 
husband or wife is confined for life in an asylum, tell more hardly upon the poor 
than upon the rich, and that the demand for relief in a large series of cases is very 
pressing. 

289. We have given anxious consideration to this important subject, and we are- 
satisfied that it wiU be to the interests of the parties affected by cases of lunacy, 
to the interests of their children and of the State and morality, that insanity should be 
introduced as a ground of divorce, subject to the following limitations. 

290. We recommend that the insanity, which should form a ground of divorce 
should be certified as incurable, and that the insane spouse should have been continuously 
confined, under the provisions of the Lunacy Acts for the time being in force, for 
not less than five years. Under these Acts confinement of an insane person may be in. 
various places, such as an asylum, an institution for lunatics, a workhouse, a hospital, 
licensed premises, and in authorised private hands {see ss. 4-38 of the Act of 1890), and 
changes may be made in the places in which the confinement takes place. Our 
recommendations would permit of the period running in whatever place or places the 
lunatic was confined under the Acts. 

291. It is to be particularly observed that there are two conditions : (1) incurability • 
(2) a period of time must elapse. Even after the lapse of that period it would not 
follow that the first condition could be fulfilled, and that it was fulfilled would have to. 
be established by evidence to the satisfaction of the court. 

The provision that the confinement must be continuous should be so expressed, 
that continuity would not be interrupted by an escape or other transitory occurrence 
the patient remaining still registered as insane. 

Such cases as general paralysis of the insane, recoverable puerperal insanity, and 
certain other cases would not, in effect, be included in the cases to which our 
recommendations would apply. Either by death or recovery, they Avould not be 
cases of incurable insanity, remaining after five years' confinement. 

292. We further recommend that the insanity should be found to be incurable to 
the satisfaction of the court, and that this ground should only operate when the age of 
the insane person is, if a woman, not over 50 years, and if a man, not over 60 years. 
The last recommendation would exclude the case of senile dementia, and cases where- 

Digitized by IVIicrosoft® 



KEPORT — PART XV. 307 

there is no reasonable ground for dissolving the marriage, having regard to the age of 
the parties. 

293. We further recommend, that, in all cases of a suit for divorce on the ground 
of insanity, the initial proceedings shall be served on the King's Proctor, who shall 
thereupon communicate with the Lunacy Commissioners, who may, in their discretion, 
instruct him to take such steps, if any, as they think desirable to see that the case is 
properly defended, and to bring before the court any material matters ; and the 
necessary powers should be conferred on the Commissioners and the King's Proctor 
for this purpose, and the necessary provisions made as to the costs of the King's 
Proctor and Lunacy Commissioners, which should be costs of their offices, unless 
they are recovered from the applicant. 

294. We further recommend that the court should have power to permit, if it thought 
fit, the intervention of a relative, or a trustee of any will or settlement under which 
the respondent should be interested, or other person whom the court in its discretion 
considered should be allowed to intervene ; the intervention to be upon such terms 
as the court might think just. 

295. We also think that certain provisions should be introduced, analogous to those 
which are adopted by the court with regard to cases of nullity on the ground of 
impotence. For the purpose of these cases, there are attached to the court medical 
experts ; a report by two such experts is required in nullity cases, based on 
impotence, and is laid before the court, and one or both of the experts, as may 
be necessary, have to be called as witnesses, but at present no special provision 
is made for their expenses in poor cases. We recommend that for the purpose of 
dealing with insanity cases medical experts should be appointed by the court or 
other competent authority, and that the experts' fees should be paid by the applicant, 
except where the court should otherwise order. These exjoenses should form part of 
the establishment expenses of the court, if the judge certifies that the party requiring 
to call them has not sufficient means for the purpose. 

We suggest that a definite fee might be fixed at the time of the general appoint- 
ment of the experts for these poor cases. This question of providing money, where 
the party has no means, Avill be one for the consideration of the Legislature. Cases 
of impotence might be similarly dealt with. 

296. With regard to defences, besides a denial and such other defences as may 
be applicable, it is suggested that cases will have to be considered where insanity 
has been brought about by the misconduct of the petitioner, and that in some cases 
the husband's conduct has been the " immediate and direct cause of the wife's 
insanity " (41,057 ; see also 35,911). It is said, " some insane patients are made 
" insane by sexual perversions of their marital partners" (34,401). Probably these 
cases would not come within those incurable after five years, but if they did, it 
should be a sufficient answer to prove that the insanity was brought about by the 
petitioner. It might be difficult to prove this, but this difficulty, if it should arise, 
is not enough to weigh against the general considerations in favour of divorce on the 
ground of insanity. 

297. We think that, before concluding our remarks on the subject of insanity, we 
should refer to the evidence which has been given before us upon principles of eugenics. 
Sir Thomas Clouston says : " I and a very considerable number of the medical profession 
" and of scientists, interested in what is now called eugenics, regret that the scope 
" of the enquiry of this Commission could not have included questions relating to 
" the marriage of persons with an extremely bad mental and nervous heredity, with 
" criminality, and with positive signs of degeneration, and the prevention of fatherhood 
" and motherhood on the part of those almost certain to produce a diseased and bad 
" stock of citizens in the future. Many of us feel that the prevention of mental 
" disease and of imbecility would also imply the prevention of much vice, criminality, 
" and ineffectiveness among our citizens " (34,030). 

There is a considerable body of medical and other evidence from the eugenic 
point of view. It is directed to two main points. The first is the desirability, in the 
interests of the race and the State, that persons, who are unfit to enter into the state 
of matrimony and propagate healthy children, on account either of mental or physical 
infirmity, should not be permitted to do so. The second is that, in the same interests, 
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measures should be taken to prevent intercourse between married persons wbo 
become unfit to have healthy children for similar reasons. 

We do not think that questions affecting the formation of marriage and the laws 
which should govern its formation are within the scope of our inquiry, though later on 
we shall notice some points connected with these questions which fall within _ our 
inquiry. We therefore only draw attention to the great importance of the first point. 

With regard to the second point, although from the national point of view its 
importance is equally great, yet it seems to go beyond the questions directly involved 
in divorce, the right to which, in our opinion, rests upon the practical impossibility 
of the continuance of married hfe, and the frustration of its objects. It involves the 
consideration of the proper course to take, where these results do not follow, as, 
for instance, cases in which a person is insane at one time, but has long intervals of 
sanity. In these cases as between the parties, married life, though interrupted, is not 
completely ended nor all its objects frustrated. 

298. These points, while deserving careful consideration, and possibly action with 
regard to them, are directed to the prevention of the propagation of a degenerate race, 
and do not appear to us to fall strictly within the consideration of the law and its 
administration in divorce and matrimonial causes. 

299. We think it desirable to call attention to certain defects, which it is said 
exist in the Lunacy Acts, on the following points, namely : — 

(1) That the sane spouse can obtain the release from an asylum of the insane 

spouse before convalescence is fully estabhshed, in defiance of medical 
opinion opposed to such release. (See 34,232, 34,280-3.) 

(2) That patients subject to recurrent insanity are allowed out of confinement 

during the intervals between the attacks, and in such intervals, may, if 
married, resume marital relations. (See 34,234, 34,401.) 

(3) That married patients, allowed out of asylums on probation, are allowed to 

resume marital relations while still on probation. 

(4) That there are no provisions by which a person, whose sanity is open to 

question, can be restrained from cohabitation against the wish of the 
other party. 

It does not seem to be within our province to make any specific recommendations 
upon the above matters, which involve the amendment of the Lunacy Acts, rather 
than any questions submitted to us for the purpose of inquiry and report. 

300. — (6) Hahitual Drunkenness. — This is a ground at present for a separation order 
in favour either of a husband or a wife under the Licensing Act, 1902, but the High 
Court has no jurisdiction to grant a separation upon this ground. This latter point 
will be dealt with under the head of amendments of the present powers and practice 
of the court (Question VII., p. 116). Here it will be sufficient to mention that, although 
cases amongst the well-to-do classes are probably not so frequent as amongst the 
lower, the High Court should have this jurisdiction, just as much as courts of 
summary jurisdiction. 

301. Drunkenness is a ground of divorce in the following countries : — Bulgaria, 
Sweden, New Zealand, New South Wales, and Victoria, and in certain other countries 
the provisions of their laws, as to separation followed by divorce, may practically 
cover this ground. 

302. It is the view of all the_ witnesses examined on this point that the use of 
alcohol to excess is a source of misery of the most serious character. Some of them 
place drunkenness as being at the root of most of the trouble in married life. But 
no suggestions have been made to make drunkenness per se a ground either of 
separation or divorce ; all proposals relate to cases of habitual drunkenness. 

303. It seems probable from the evidence given before us that habitual drunkenness 
produces as much, if not more, misery, for the sober partner and the children of a 
marriage, as any other cause in the list of grave causes. Such inebriety carries with 
it loss of interest in surroundings, loss of self-respect, neglect of duty, personal 
uncleanliness, neglect of children, violence, delusions of suspicion, a tendency to 
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indecent behaviour, and a general state which makes companionship impossible. This 
applies to both sexes, but in the case of a drunken husband, the physical pain of brute 
force is often added to the mental and moral injury he inflicts upon his wife ; more- 
over, by neglect of business and Avanton expenditure, he has power to reduce himself 
and those dependent upon him to penury. In the case of a drunken wife neglect 
of home duties and of the care of the children, waste of means, pawning and selling 
possessions, and many attendant evils, produce a most deplorable state of things. In 
both cases the ruin of the children can be traced to the evil parental example. 
The same remarks apply to the abuse of drugs other than alcohol, such as morphia, 
cocaine, &c. {See Dr. Branthwaite's evidence, 41,309-12.) 

304. At present, the parties may be permanently separated by order of a court of 
summary jurisdiction on the ground of habitual drunkenness as defined in the Act 
of 1879, as we have already stated. But examination into this matter, in which 
we have been assisted by the evidence of Dr. Branthwaite, His Majesty's Inspector 
imder the Inebriates Act, has led us to the conclusion that the law with regard 
to separation by order is in a very unsatisfactory condition. 

305. In the first place, we consider that the definition suggested by Dr. Branthwaite 
already given above (p. 71) should be adopted. 

306. Then we notice that the order is obtained upon evidence of a state of things 
which exists at the time of the order, without any regard to previous conditions, or 
any provisions for subsequent modification or termination, and even when, previous to 
application for separation, no adequate effort may have been made to control the 
respondent in the use of drink, or to rescue him or her from drinking habits. No 
obligation is laid upon anyone to make any such effort after separation, and no 
provision is made for the modification of the order in case of subsequent improve- 
ment in the state of things existing at the time of separation. (Section 7 of the Act 
of 1895 gives certain powers to the court to alter, vary, or discharge an order, but it 
is understood that those powers have not been regarded as wide enough to meet the 
point referred to.) The result of the order is that the respondent is practically turned 
adrift, without anyone to look after him or her, and without any effort being made to 
redeem him or her. The matter is looked at solely from the point of view of the 
applicant, and without any consideration, from a general public point of view, of what 
ought to be done for the inebriate, in the interests of his family and of the State. 
The case of the inebriate wife, and the case of the inebriate husband, are fully stated 
by Dr. Branthwaite (41,309-12). 

307. In our opinion, an order of separation, on the ground of habitual drunkenness, 
should still be possible, so that immediate relief may be afforded to the sober spouse ; 
but such order should be granted on definite conditions, and should be of a 
temporary character only. No separation order should be granted unless the appli- 
cant can satisfy a court of summary jurisdiction that such proper means as were at his 
or her command have been used to bring about the reform of the drunken spouse, and 
that the habitual drunkenness has not been brought about by the applicant. No 
separation order should be granted by such court for a longer period than two years. 

308. During the currency of such order, the court making the order should have 
power to compel the inebriate to submit himself or herself to treatment or control on 
the lines recommended by the Departmental Committee on the Inebriates Acts in 1908. 
The means used by the court would range from a compulsory pledge of abstinence 
to guardianship or compulsory committal to an institution for the treatment of 
inebriates, the severity of the means employed being dependent upon the success 
or failure of milder measures. 

309. A husband may, notMathstanding his drunken habits, be capable of earning 
some means. In that case we think that the application for committal should require 
the consent of the wife, reliance being placed, as an alternative, upon any other suitable 
arrangement or treatment likely to bring about the reform of the drunkard, such as 
medical care, friendly control, or compulsory guardianship. The difficulty of carrying 
o^^t this suggestion would be generally the question of means, but we think power might 
be given, when there are means to provide for the inebriate's treatment, control or 
maintenance ; that is to say, when the applicant can find the means, the order might 
be made. If, however, there are no means for that purpose, there will be difficulty on 
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the part of the court in making the order. It then becomes a question for the 
Legislaturelto determine, whether in such cases the State or_ local authorities should 
provide the means necessary for the purpose in the public interest, and in that 
of the offender, his wife, and children. A drunken person without means, separated 
from the influence of a sober spouse, especially if that person be a woman, is 
likely to become a permanent burden upon public funds as an inmate either of a 
workhouse, inebriate reformatory, prison or asylum, unless some strenuous effort is 
made at reform. In his report for the year 1909 under the Inebriates Acts, 1879 to 
1900, Dr. Branthwaite states on p. 7 that " it is highly probable that from 97 to 98 per 
" cent, of all persons in the kingdom who become habitual drunkards, die drunkards ; 
" or become (more or less permanent) inmates of workhouses, prisons, or asylums." 
It seems reasonable to assume that some expenditure from public sources directed 
to reform might save a considerable amount of permanent burden. 

310. It is with the poorer classes that a court has generally to deal in this matter, 
and the application should be made to the court of summary jurisdiction, if payment of 
not more than 21. per week is required, but to the High Court where a larger sum is 
needed. 

311. Then comes the question, what ought to be done, if the applicant can 
provide no means, and the Legislature does not provide for assistance by the State or 
local authorities. In that case, we still think that only a temporary order of separation 
should be made in the first instance, so as, at any rate, to give an opportunity to the 
offender of redeeming himself or herself. 

312. Following out the scheme which we have already suggested as to the duration 
of the orders of the court of summary jurisdiction, we think, as just stated, that the 
duration of a temporary order by the court of summary jurisdiction should in no case 
exceed two years. If the temporary order does not prove effective, an application 
should be made to the High Court of the district for an order to continue the former 
order, if the court considers that a further period of probation would be productive 
of advantage, and to continue or repeat the treatment or detention of the offender 
for such time as the court thinks fit, not exceeding a period which would expire 
at the end of three years from the first order made on the ground of habitual 
drunkenness, the question of means being dealt with in the same way as ali-eady 
suggested. 

313. If at the expiration of three years from the first order of separation there 
is no reasonable prospect that the drunkenness of the respondent will be effectively 
cured, and of the resumption of joint married life, then, npon application made for 
that purpose, the High. Court should be entitled to grant a decree of judicial separation, 
or of divorce, on the principles which we have abeady indicated. According to the 
evidence which we have had before us, a case of drunkenness, after such a time as 
aforesaid, may be regarded as hopeless and incurable, and the married life is in fact 
determined. The position is as serious as that in which a respondent has deserted the 
applicant for three years, or is an incurable lunatic. 

314. If, at the end of three years the respondent is still a habitual drunkard, but 
the court is not satisfied that the case is hopeless, it should have power to continue the 
order, if necessary, until the position becomes such as to enable the court to dispose 
of the case finally by decree of divorce, or judicial separation, or discharge of the 
order. 

315. Whilst we are strongly of opinion that permanent separation now allowed by law 
should be replaced by divorce whenever incurability is proved, we desire to emphasize 
the necessity for the employment during temporary separation of every available 
means for reform, and to suggest that, whenever possible, these means for reform 
should include detention, for periods of not less than twelve months in the ao-gregate 
in some institution specifically designated and licensed for the purpose before 
incurability may be considered as proven. ' 

316.~(7) Long-continued Imprisonment. — The question of whether divorce should 
be granted in cases of imprisonment for long terms is practically confined to sentences 
of penal servitude. Expressions of opinion for and against this as a ground of divorce 
have been given by various witnesses amongst whom were Mr. Basil Home Thomson 
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secretary to the Prison Commission ; Br. John Benson Cooke, principal medical officer 
of His Majesty's prison at Wakefield ; Dr. William Henry Winder, governor of the 
prison at Aylesbury ; Dr. Oliver Fereira Naylor Treadwell, medical officer of the 
convict prison at Parkhnrst, and medical superintendent of the asylum at Parkhurst ; 
and Mrs. Mary Hodder, visitor for the Church Army in the department which concerns 
prisoners' wives and families. 

317. The law makes sentence for crime a ground of divorce in Austria, Hungary, 
Belgium, Bulgaria, Denmark, France, The Netherlands, Norway, Roumania, Russia, 
Sweden, Switzerland, New Zealand, New South Wales, Victoria. The details, such 
as the length of sentence, will be found in the statement already given of the laws 
of these countries. 

318. The following table from the Criminal Ju.dicial Statistics for 1910 for England 
and Wales, published in 1912, shows the number of persons undergoing such sentence 
and the length of sentence of convicts in prison on the 31st December of the fonner 
year : — 

Table XLI. — Convicts. — Length of Sentences of Convicts in Prison on the 

2>lst December 1910. 
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From this table it will be seen that out of a total of 3,670 convicts, 3,175 had been 
sentenced for seven years and under. 

The following table supplied to us by Mr. H. B. Simpson, C.B., of the Home 
Office, shows the number of prisoners sentenced as habitual criminals under the 
Prevention of Crimes Act, 1908, up to the 15th May 1911 : — 

Males. Females. 



Number sentenced to date - 

Quashed by court - 

Special licence granted 

Suicide 

Remitted by Secretary of State 



242 
6 
1 
1 
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319. Amongst the witnesses, who expressed views upon the question of imprisonment 
for long periods being a ground of divorce, there was a great difference of opinion. 
With regard to those who had special experience, Mr. Thomson stated : — 

" 40,480. Then you have made an additional note ?— ' On 6th August, a circular 
was addressed to 27 persons who have had experience of convict prisons, 
including the governors, chaplains and medical officers of all the convict 
prisons, inviting their views, supported if possible with actual instances 
"showing the hardship or the advantage of maintaining the marriage relation 
" when the husband or wife is undergoing a long term of penal detention." 
Of these 27, 3 gave no opinion ; 7 were in favour of a long sentence being a 
ground for divorce, and 17 were against it.' 
" 40,481. Now can you give a summary of, first, those in favour of a long 
sentence being a ground ; and then, secondly, the reasons of the 17 that were 
against it. Can you summarise it ? I believe you have a memorandum which 
Captain Wilmot sent which summarises it. If you have not got it, it does not 
matter ?— No, I have not got it, my Lord. Out of the 17 against it, I think all 
the chaplains were against it on religious grounds. 

" 40,482. That is what I want. Can you tell me how many of the 17 were 
chaplains ?— I think nine, my Lord. By" goilig into the other room I could 
get the actual figures. 

" 40,483. Perhaps you had better ?— {After a short pause.) Eight were 
chaplains, my Lord. 

" 40,484. Do they base their views on religious grounds ? — Yes, nearly aU 
of them." 
The evidence of the Lord Chief Justice was strongly adverse to making imprison- 
ment, in any case, a ground of divorce (15,525-8). 

320. It was said that it might be considered a hardship, if the liability to a divorce 
were added to a criminal sentence, and that it would thus become, as it were, a part 
of the punishment, and this might probably have an effect upon the sentence passed. 
This consideration is especially applicable to prisoners of the " star class," that is to 
say, prisoners who have never been previously convicted, and who are not habitual 
criminals, or of corrupt habits. 

It was pointed out that, at least with short sentences, it may reasonably be ex- 
pected that it would be a powerful influence upon married prisoners to be able to 
look forward to rejoining their spouses and families. This consideration is of great 
importance, when we bear in mind the modern trend of dealing with criminals, which 
is, while adequately employing punishment as a deterrent, at the same time, if 
possible, to produce reform of the criminal. It will also be observed that the number 
of those who are confined for periods above seven years is small, and that, of the 
persons so confined, there would probably not be a large number of married prisoners. 
We have not found it possible to ascertain how many prisoners are married. 

321. Our conclusion after careful and anxious consideration of this point is, that 
with one exception, imprisonment should) not be a ground of divorce. 

322. We think that exception should be made in the case of a person who has 
been condemned to death, and whose sentence has been commuted to that of penal 
servitude for life. But for the commutation of the sentence there would, in fact, have 
been a dissolution of the marriage tie, and cases of this kind involve imprisonment 
for life, with any such reduction as good behaviour and other circumstances may 
warrant. 

323. — (8) Disease. — In some countries, certain contagious diseases are regarded as 
grounds of divorce, such, for instance, as venereal disease and leprosy. In this 
country we need not consider the case of leprosy, which arises in certain countries 
and requires compulsory separation, for practically it is not met with here. With 
regard to venereal disease, it is unnecessary to make it a ground, for, if acquired 
after marriage, it is usually proof of adultery, for which a divorce can be obtained 
against a wife, and, if our recommendation be adopted, it would be obtainable against 
a husband without proof of any other cause. If acquired before marriage, and then 
existing and not disclosed, we think that suggestions which we make hereafter (p. 118) 
under the head of nullity of marriage, if adopted, would meet the case. 
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324.— (9) UnconqueraUe Aversion, or what is termed incompatihility of temper. 
This receives support from some writers and from some evidence, and is to be found 
in some foreign laws. The observations of Bentham, in his " Theory of Legislation," 
(4th edition, p._ 221 et seq.), are deserving of study. It is said by some that, in this 
country, attention is too exclusively directed to physical grievances, that consideration 
of the psychical side of the married relationship is neglected, and that incompatibility 
may produce almost as much hardship as physical acts. It is enough to say that satis- 
factory definition is practicable in the one case, whereas in the other it is impossible 
for any court to separate incompatibility from mutual consent. 

325. — (10) Mutual Consent. — Some persons consider this as the only solution of 
the difficulties of married life under the conditions of modern civilisation ; and 
divorce at the will of one party, subject to suitable restrictions, has even been 
advocated by others. These suggestions have met with little support from any of the 
numerous witnesses who have been called before us, and are not likely to meet with 
any substantial support at the present day in England. This and the previous cause 
are not recognised as necessarily putting an end de facto to married life, as do the 
causes to which we have already referred. 

Accordingly, we do not recommend these two causes as grounds of divorce. 

326. — (11) Refusal to perform Conjugal Duties. — If the refusal results from 
incompetence, a decree of nullity may be had. If it is simply wilful, and there has 
been no intercourse, the court has, in some cases, regarded the refusal as evidence of 
incompetence, and pronounced a decree of nullity. We think that wilful refusal, 
where there has been no intercourse, should be made a ground of nullity, without the 
indirect method of inferring incompetence. 

327. But if there has been intercourse and then refusal to continue without 
reasonable cause, this course could not be adopted. We have already suggested that 
refusal to permit of intercourse, without adequate reason, if persisted in for three years, 
should be treated as desertion. We recommend that refusal without reasonable cause 
to perform conjugal duties, where there has been no intercourse, should be made a 
ground of nullity, and that when there has been intercourse and such persistent refusal 
as aforesaid, desertion may be held established. We understand that in some cases 
refusal has been allowed to be used as a ground of defence, namely, where desertion 
is alleged to have taken place, and this ground is alleged as a reasonable cause for 
the desertion, or where a respondent is charged with adultery and alleges refusal of 
conjugal rights as a defence, as amounting to desertion, or where a suit is for resti- 
tution of conjugal rights and this ground is set up as a defence justifying such 
refusal. But, if necessary, this should be so declared. 

328. With regard to what is reasonable cause, we may add that this is not capable 
of definition which wiU cover all possible cases, but we have already referred (p. 72) 
to the way in which it is and should be dealt with, in that part of our Report which 
deals with the magistrates' jurisdiction. It seems to be sufficient to leave this point 
to be dealt with in a similar manner. 

Conclusion. 

329. We recommend, as grounds for dissolving marriage : — 

(1) Adultery (including in the term the acts above mentioned). 

(2) Wilful desertion for three years and upwards. 

(3) Cruelty. 

(4) Incurable Insanity, after five years' confinement. 

(5) Habitual Drunkenness, found incurable after three years from first 

order. 

(6) Imprisonment under commuted death sentence. 
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PART XVI. 

Question VII.— Are any other, and if any other, what Amendments needed 
IN THE Law, Procedure, and Practice relating to Divorce, Nullity of 
Marriage, and other Matrimonial Questions ? 

330. Under this head, a number of questions require consideration— questions 
which relate to jurisdiction of the court, changes in the law which may be desirable, 
and certain detailed matters of procedure and practice. 

Chapter I. 

Jurisdiction and Law. 

331.— (1) Jurisdiction as affected hy DomiciL— Jurisdiction in divorce is exercised 
by the English court, in the case o£ parties who are domiciled in this country. The 
domicil of the parties is that of the husband. The wife, after marriage, has the 
domicil of her husband. If the parties, even though British subjects, are not 
domiciled in England, the court does not exercise jurisdiction in divorce, but leaves 
them to proceed in the courts of the country in which they are domiciled. If the 
parties are of foreign nationality, but are domiciled in this country, the court wiU 
exercise its jurisdiction. It was at one time considered that residence of the parties 
in the country was sufficient for the purpose of founding jurisdiction, unless it were 
of a mere passing character (see Nihoyet v. Niboyet (L.R. 4 P.D. 1) ), but the law 
has been clearly settled, principally by the case of Le Mesurier v. Le Mesurier, 
(1895), A.C. 517, that domicil and not residence is the test. 

332. In the ordinary case, these principles do not cause inconvenience, for 
(although the domicil is in some cases a matter of doubt, the factor of intention entering 
into the consideration of the matter) most cases are those of English people, about 
whose domicil there is no question. 

333. There are, however, many cases in which a divorce may be claimed, where 
jurisdiction based on domicil presents difficulties. Some of these require special 
attention. 

334. There is a difficulty affecting numerous persons, whose domicil is English 
but whose work in professions or businesses requires them to reside for long periods 
abroad. We cannot make any suggestions as to these cases, where the residence 
is in a foreign . country : British persons domiciled in England, but resident in a 
foreign country, must proceed in England, for in those countries which proceed 
on the principle of domicil, they would be unable to obtain relief, and in those 
which proceed on nationality, their nationality would be in the way. 

335. But a grievance has been pointed out to us with regard to English men and 
women, who are domiciled in England, but are resident in India, the Colonies, or 
any British possessions. According to our law, a divorce suit between such persons 
must be brought in England, and, although there are British courts in the place of 
their residence, those courts cannot pronounce a decree, which will be recognised in 
England, although the decree may be recognised in the place of residence. Many of 
these people have neither the means, nor the time, to leave their place of residence 
and proceed with their cases in England. Difficulties of this character were pointed 
out to us by the Right Hon. Ameer Ali and the Chief Justice of Hong Kong. It is 
suggested that persons in this position might have their cases disposed of in the 
place of their residence, and that the decree might be registered in the Divorce court 
in England, if made upon grounds recognised in England, and that, upon such 
registration, it should become operative as a decree nisi in both countries. 

336. It woidd not be difficult to introduce into legislation for the United Kingdom 
a provision for the purpose of carrying this suggestion into effect, but, to become 
effective, changes to carry it out would be required in the laws affecting other parts 
of the British Empire, to enable their courts to assist in it. If the Indian or Colonial or 

Digitized by IVIicrosoft® 



IIEPORT— PART XVI. 115 

other British, courts were authorised to act between parties resident within their 
jurisdiction, subject to their decree becoming operative on registration in the court of 
the domicil, the necessary changes would not be difficult. Another suggestion to 
meet this difficulty is the following : parties to an English suit must either give 
the evidence in the English court here, or by means of a conxmission. If they are 
resident, say in India, it seems absurd that the proceedings shoiild be in England 
and the evidence taken in India on commission. A means could be provided for 
the courts of the residence, at request from the court in England, to try the case 
where the parties and their witnesses reside, and to send the record home for decree. 

337. Many of the diffictilties, which surround the subject of jurisdiction, may, 
according to some jurists, be removed by adopting the principle of nationality, instead 
of that of domicil, so that the courts of a nation should exercise the jurisdiction over 
its subjects wherever they are domiciled. 

We venture to suggest that the time is not ripe for making a recommendation on 
the subject of such a change. The principal reason for this is that there is no uniform 
national law for British subjects. England, Scotland, Ireland, the Channel Islands, 
India, and the Colonies all have different laws on the subject of divorce, and so long as 
these diversities are allowed to remain, it will be necessary to inquire into the question 
to which part of the Empire the parties belong, in other words, where they are 
domiciled, and, further, it may be more convenient to proceed in the country of 
domicil than in the country of nationality. 

338. We also refer to one amendment suggested by the Right Hon. Ameer Ali, 
that is, altering the law which confines the jurisdiction of the courts in India to cases 
where the parties have been married in India. 

The suggestion is that the restriction to marriages contracted in India should be 
removed, so that, so long as the court has proper jurisdiction over the parties, its 
powers should be exercisable, whether the marriage took place in India or elsewhere. 
But we think we ought to notice that, unless the parties are domiciled in India, the 
decrees of the court there are not recognised in England as dissolving the marriage. 

339. We therefore recommend generally that British subjects should be permitted 
to have their cases tried in the place of their residence within the British Dominions, 
and that the decree, when registered in the place of the domicil, be operative as if 
made there, if made on grounds permitted by the law of the domicil. 

340. If a case coming under this recommendation should be heard in England, we 
recommend that the trial should be in London in the Probate, Divorce, and Admiralty 
Division of the High Court. 

341. Whether the above recommendations be adopted to the full extent or not, we 
suggest, as to India, that the courts there should have power to hear proceedings, 
if within their jurisdiction, even if the parties have not been, as at present required, 
married in India. 

342. We are aware that some of these recommendations and suggestions are outside 
the strict scope of our inquiry, but the position of British subjects domiciled in England 
and resident elsewhere in the Empire is, in our opinion, within the terms of our 
Commission, and we have thought it right to point to matters which show that the 
general position of British subjects is not satisfactory, and will not be so, until it is 
placed on a more Imperial basis. 

343. — (2) Jurisdiction where Wife deserted, &c.' — As the wife's domicil is, according 
to our law, that of her husband, it follows that in strictness if he deserts her, and pro- 
ceeds abroad with the intention of acquiring a new domicil, he can defeat her case 
unless some provision be made to protect her. Most if not all the cases of this 
kind have been undefended cases, and the difficulty has been got over by adopt- 
ing the view, in order that justice may be done, either that the husband cannot 
be permitted to say in such a case that he has changed his domicil, or perhaps that 
the wife may be treated as having, by her husband's act, acquired a domicil of her 
own. The point is referred to by the late Lord Esher (then Lord Justice Brett) in 
Niloyet V. Nihoyet (L.R. 4 P.D. 14). 
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344. The question has never been raised in a contested case, and it seems desirable 
to free the matter from all difficulty by declaring that, where the parties are domiciled 
within the jurisdiction at the time of the commencement of the desertion, the wife may 
maintain her suit, as if the domicil remained what it then was. To meet other cases, it 
should be declared that, if the parties are domiciled in England at the time of an act 
giving a ground of divorce, no change of domicil since that _ act should be permitted 
to oust the jurisdiction of the court founded on such act, if the suit be instituted 
within a year of the act on which the petition is founded . 

345. — (3) Jurisdiction in cases under the Aliens Act.— The evidence of Mr. Pedder 
(Vol. III., p. 393 et seq.) shows that, in a considerable number of cases, a foreigner, 
who has married an English woman, is sent out of the country for criminal offences 
in circumstances which make the woman unwilling to accompany him. One class 
of such offences is that of the husband compelling his wife to prostitute herself for 
his benefit : see the Vagrancy Act, 1898 (61 & 62 Vict. c. 39. s. 1 (1, 2, 3) ). In such a 
case, she may have no ground for divorce (though, if cruelty be adopted as a ground 
of divorce, she would have), but even if she have a ground for divorce, she would not 
be able to maintain a suit at present, for her husband would not have an English 
domicil. 

346. We recommend that the court should have power to entertain any matri- 
monial suit of a wife, whose husband has been deported under the provisions of the 
Aliens Act, which the court would have been able to entertain, if the person so 
deported were domiciled in England. 
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547. — (4) Jurisdiction with regard to Divorce and Separation in eases of Habitual 
Drunkenyiess. — If divorce be given for this cause, jurisdiction to deal with it should 
be given to the High Court. In any event, jurisdiction to grant a judicial separation 
for this cause should be given to the High Court. Although cases of separation on 
this ground may not be common among the well-to-do classes, it seems clear that 
power to deal with such cases as would not at present be brought before magistrates 
and justices because of the money limit should be given to the High Court in a 
similar way, so far as temporary orders are concerned, and by final order, if necessary. 

348. — (5) Jurisdiction in cases of conflict of Laws. — The case of Ogden v. Ogden, 
(Ij.R. [1908] P. 46), brought prominently forward a serious difficulty produced by 
the conflict between English and French law. That case followed Simonin v. Mallac 
(1860), (2 Sw. & Tr. 67). 

The head note to the case is as follows : — 

" In September, 1898, a ceremony of marriage in English form was celebrated 
in England between a domiciled Englishwoman and P., a domiciled Frenchman. 
By a decree of the French Court in November, 1901, this marriage was annulled, 
on the ground that the consent of the parent, as required by French law, had 
not been obtained. P. subsequently married a Frenchwoman in France. In 
July, 1903, the Englishwoman instituted a suit in England for the dissolution 
of her marriage with P. on the ground of his adultery and desertion. This suit 
was dismissed for want of jurisdiction. In October, 1904, the Englishwoman 
went through a ceremony of marriage in England with 0., a domiciled 
Englishman, describing herself as a widow :- — 

" Eeld (following Simonin v. Mallac, (1860) (2 Sw. & Tr. 67), and Sottomayer 
V. Be Barros, (1879) (5 P.D. 94), that the lex loci contractus must prevail, and 
that this later marriage was bigamous and must be annulled at the suit of 
" Decision of Bargrave Beane J., [1907] P. 107, affirmed. 

" Quaere whether, in circumstances like the present, the Court ought not to 
have assumed jurisdiction in the wife's suit for the dissolution of her first 
marriage by treating her as having a domicil in her own country sufficient to 
support a suit of this kind." 

349. The proper remedy appears to be to enact that, where the courts of any 
other country, in the exercise of jurisdiction conferred upon them by the law of that 
country, declare a marriage null, the English court shall be at liberty to pronounce it 
nuU also, even though it may have been celebrated in accordance with the la^v of 
the place of celebration. 

350. — (6) Jurisdiction in Nullity Gases. — At present, the court has jurisdiction to 
declare a marriage null in certain cases where the marriage is void or is voidable, as for 
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instance, where there has been no marriage by reason of want of consent, or duress, 
or consanguinity, or prior marriage and spouse living, or where the respondent is 
impotent. It is imnaaterial for the present observations to consider which are void, 
and which voidable. 

In England, it is required that, in order to constitute a valid marriage, each of the 
parties shoidd, as regards age, mental capacity, and otherwise, be capable of con- 
tracting marriage ; should not by reason of kindred or affinity be within the prohibited 
degrees ; should be unmarried ; should freely consent to marry each other, under- 
standing the nature of the contract ; and that certain forms and ceremonies should be 
observed. Misrepresentation, even though fraudulent, or concealment does not, 
apart from duress or imbecility of mind amounting to insanity, affect the validity of 
a marriage, to which the parties freely consent, with a knowledge of the nature of the 
contract. In cases, however, where there is no real consent, as when a person is 
induced to go through a ceremony of marriage by threats or duress, or in a state of 
intoxication, or in an erroneous belief as to the ceremony, the marriage is invalid. 

It follows that, where a marriage is invalid, it may be decreed null and void, 
though, if the marriage were between persons under the ages of consent, the marriage 
would seem only to be voidable and to be capable of ratification, but, except in that 
class of case which is not met with now-a-days, impotence is the only cause for which 
a marriage, though not void, may be avoided. If one of the parties be, at the time 
of marriage, through malformation, or otherwise, in a condition which renders con- 
summation practically impossible the marriage may be avoided by a declaration of 
nullity by the court in the lifetime of the parties. As a rule, the party who is fit 
must be the petitioner, though there appear to be some rare exceptions to this 
rule. {See Rayden on " Practice and Law in the Divorce Division," p. 52.) 

351. The result is that however much a person may be deceived into marriage by 
fraudulent statements or concealment of facts by the other party, or however unfit 
for marriage the other party may be, unless the unfitness amounts to impotence, 
the marriage is binding. The law on this point was considered by the late Lord 
St. Helier in the case of Moss v. Moss, (L.R. [1897], P. 263), a case which will be 
referred to in the third class of case with which we propose to deal. 

Misrepresentations and concealments inducing a marriage are not treated in the 
same way as frauds inducing an ordinary contract, which can be set aside or dealt 
with on the footing of damages, for, in marriage, the status is altered and the rights 
■of others may be affected. Moreover, if the courts were to investigate such questions, 
,a flood of litigation might take place. 

352. At the same time there are cases, which are analogous to cases of impotence, 
and in which one party is really unfit to marry, and ought not to do so in the interests 
of the other party, or of possible children, or of morality. It is eminently desirable 
that marriages should not take place between persons unfit to marry, and many 
medical opinions were expressed before us as to the desirability of taking steps to 
prevent such marriages, and, indeed, we were informed that steps in this direction 
have already been taken in America. 

We do not think that any practical suggestions were made to us on this point. 

353. But there are certain classes of case in which a party should, in our opinion, 
have a right to obtain a decree of nullity, on the ground that the respondent is unfit 
to marry and has not disclosed the fact, and it is not known to the other party, and 
where, in the interests of the complaining party, and of possible children, and of the 
-State, and of morality, the marriage should not be held binding. 

They are the following : — 

(a) First, where one of the parties is of unsound mind at the time of marriage, 
it is said that, both in the interests of the other party and in the interests of 
possible children and of the State, the latter party should be entitled to claim a 
declaration of nullity. This is to meet cases where the party, though of unsound 
mind, is sane enough to be held to have consented, and yet is not sane enough to 
marry and procreate children. It would not be necessary for such a declaration that 
there should be proof of concealment. The mental state might be unknown, or 
undeveloped, until at or shortly after marriage, but the consequences of holding 
-persons to such a marriage may be disastrous to them and to possible children. 
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We recommend that a party to a marriage should be entitled to petition for a 
declaration of nulHty when the other party, though of sufl&cient understanding to 
consent to a marriage, is, at the time of the marriage, either of unsound mind in 
other respects, or in a state of incipient mental unsoundness, which becomes definite 
within six months after marriage, and the first party is at the time of the marriage 
ignorant of the defect ; and that this right be limited to cases where the suit is 
instituted within a year of the celebration of the marriage, and there has been no 
marital intercourse after discovery of the defect. 

We further recommend that where intercourse, taking place before the discovery 
of the truth, has resulted in the birth of a child, the court should have power to make 
orders as to the maintenance, custody, and education of any such child. 

Jji order to avoid repetition, we recommend that this last-mentioned power should 
also apply in the following two cases. 

(6) A second suggestion was made to us with regard to cases of unfitness for 
marriage, where one of the parties is subject to epilepsy or to recurrent insanity. As 
the result of our consideration of the evidence, we recommend that a party to a 
marriage should be entitled to petition for a declaration of nullity, where the other 
party is, at the time of marriage, siibject to epilepsy or to recurrent insanity, and 
such fact is concealed by such party or his or her parents or either of them, or anyone 
who has control over such party and is aware of the intended marriage, from the first 
party, who remains ignorant of the fact at the time of the marriage ; and that this 
right should be limited to cases where the suit is instituted within a year of the 
celebration of the marriage, and where there has been no marital intercourse after 
the discovery of the defect. 

(c) A third suggestion is that, where one of the parties is at the time of the 
marriage suffering from a venereal disease, in a communicable form, and the fact is 
not disclosed by the party or such other person as aforesaid, to the other, who is 
ignorant of it at the time, the latter party should be entitled to a declaration of 
nixUity. A venereal disease acquired after marriage is practically a ground of divorce, 
being almost always proof of adultery. According to the evidence and on general 
grounds, it seems probable that the power to exercise such a right as is suggested in 
the hands of a complaining party would promote the interests of morality, and also 
aid the complainant in being able to avoid being subjected to the possibility of 
contamination to himself or herself or possible children. The medical evidence given 
before the Commission, particularly that of Mr. J. Astley Bloxam, F.R.C.S., consulting 
surgeon to the Charing Cross Hospital and the Lock Hospital, as to the prevalence 
of venereal diseases (syphilis and gonorrhoea), the misery which they occasion, the 
sterility, and the dire effects upon the injured party, and the consequences to children, 
proves the importance of every effort being made to prevent or modify these evils. 
The power which is suggested would have a valuable influence in the direction of 
morality and of preventing marriage taking place in improper conditions. 

Mr. Bloxam's evidence is given in Vol. HI, p. 389. Several other medical experts 
gave evidence much to the same effect as that given by Mr. Bloxam. 

We therefore recommend that, where one of the parties at the time of the marriage 
is stiffering from a venereal disease in a communicable form, and the fact is not 
disclosed by the party or, if they know of it, by his or her parents, or either of them, 
or anyone who has control over the party and is aware of the intended marriage, to 
the other party, who remains ignorant of the fact at the time, such other party shall 
be entitled to obtain a decree annulling the marriage, provided that the suit is 
instituted within a year of the celebration of the marriage, and there has been no 
marital intercourse after discovery of the fact aforesaid. 

(d) A fourth class of case in which a decree of nullity is suggested is where a 
woman is found to be pregnant at the time of marriage, her condition being due to 
intercourse with some man other than her husband, and such condition beino- undis- 
closed by her to her husband, who is ignorant of the fact at the time of marriage. 
The point was raised in this class of case as to whether, according to present law, the 
husband was entitled to a decree of nullity. In the case of Moss v. Moss, already 
referred to, the late Lord St. Helier held that he had no power to pronounce a decree. 
The case is not of frequent occurrence, but that it does occur appears from the 
evidence of Mr. Priestley, K.C. (4590), and he also states that a decree of nullity may 
be obtained in such a case in France, Prussia, and Austria (4589). The details of a 
recent case of this kind have been communicated to us. These cases are of such a 
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gross and fraudiilent character that it seems reasonable to adopt the remedy 
suggested, x^rovided a suit be brought within a year o£ the marriage. 

354. In some of the cases just mentioned, notwithstanding the actual unfitness for 
marriage, intercourse may have taken place before discovery of the defect, and such 
intercourse may result in conception and birth of a child who would, on a decree of 
nullity, be illegitimate. But this result may not infrequently be met with in other 
cases, as, for instance, in cases of bigamy. The question of legitimation in the cases 
aforesaid forms part of the much Avider question of legitimation of those who, under 
the present English law, are illegitimate, but these questions do not fall within the 
reference to us, and we therefore do not make any recommendation thereon, and 
must leave them to the consideration of the Legislature. 

355. — (7) Nullity in cases of wilful refusal to perforin Conjugal Duties. — We 
recommend, for reasons already given (p. 113), that wilful refusal, without reasonable 
cause, to permit intercourse should, where there has been no intercourse, be made a 
ground for a decree of nullity. 

Chapter II. 
Presumption of Death. 

356. We have already dealt with the case of wilful desertion, but it seems necessary 
to consider whether, although parties have separated voluntarily and with the inten- 
tion of rejoining, prolonged absence, without communication, should not afford 
ground, for relief. In some cases, which have been before the courts, desertion has 
been inferred from failure to return when applied to, or from other proof, although the 
separation was not originally effected by malicious desertion. In this case, the deser- 
tion is held to run from the time when the separation ought to be put an end to, and 
is not 

357. Besides these cases, there are cases of not infrequent occurrence in which 
nothing can be proved except a separation and absence without news for a long time,, 
and in which desertion cannot be proved, and yet the absence is for so long a time 
that the question of death arises. 

At present, after a lapse of seven years, a person re-marrying in good faith 
cannot be found guilty of bigamy by virtue of the following provision in the 
Statute (24 & 25 Vict. c. 100. s. 57). 

The section of the Statute referred to so far as material is as follows : — 

" Whosoever, being married, shall marry any other person during the life of' 
the former husband or wife, whether the second marriage shall have taken 
place in England or Ireland or elsewhere, shall be guilty of felony, and being 
convicted thereof shall be liable at the discretion of the court to be kept in 
penal servitude for any term not exceeding seven years . . . . : " 

" Provided that nothing in this section contained shall extend .... to- 
any person marrying a second time, whose husband or wife shall have been 
continually absent from such, person for the space of seven years then last 
past, and shall not have been known by such person to be living within that 
time . . . ." 
But the second marriage is not valid, if the absentee be in fact alive at the time- 
of its solemnisation. 

358. We recommend that a party to a marriage, where the other party thereto has. 
been continually absent from the first party for the space of seven years, and shall not 
have been known by such party to be living within that time, should be entitled to 
apply to the court for an order of presumption of death, and, on obtaining such order, 
should be entitled to contract a valid second marriage. 

359. To ensure that such an order as aforesaid is properly obtained, the order 
should be an order nisi in the first instance, not to be made absolute for, say, six 
months, during which period the King's Proctor should have liberty to intervene 
to show cause for holding that the order was obtained by collusion or otherwise 
not properly obtained, and the person whose death was in question should have the 
power to come forward, if in existence, and require the order to be discharged, if he 
or she does so before any other marriage of the person obtaining the order. 
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3b0. But this does not'meet all the difficulties whicli arise in cases where persons have 
disappeared, and are believed to lie dead. There are cases, fairly numerous in certain 
ranks of life, and frequently met with in the Probate Court, where husband or wife, 
as the case may be, usually the husband, disappears in circumstances which would 
justify any reasonable person in believing that he or she were dead, and a question 
arises as to whether the person who has disappeared may be presumed to be dead, 
in order that property may be dealt with. In that court, the judge is able to direct 
further inquiries, and to cause notice to be given (for instance to insurance companies) 
and to authorise parties to act upon the presumption that the person, _ whose 
property requires administration and who has disappeared, is dead. This is done 
on the basis of the facts, without any specification of a limit of time beyond which the 
application must be made, and the result of an order so obtained is that the property 
of the person supposed to be deceased may be distributed, as if he were in factdead. 
No practical dif&culty has been found to arise in the application of this practice in 
the Probate Court, in cases where either letters of administration or probate of a will 
is necessary. 

361. The suggestion, derived from this practice, is that a party desiring to re-marry 
in circumstances where it is reasonable for him or her to suppose that the other party to 
the marriage is dead, might be permitted to apply to the court to obtain a declaration, 
on the basis of presumption of death, entitling the applicant to re-marry. 

The court, upon such a motion, would require to be satisfied that the circimistances 
of the departure, and the absence of news, and other matters were such as to show that 
the applicant was acting bond fide in making the application, and the court should 
adjourn the application for such time as might be necessary, as is done in the probate 
cases, to satisfy the court that it might safely make the order. 

362. It may be noted that, in addition to the defence under the proviso above 
mentioned to a charge of bigamy, there is also a defence on the ground that the 
second marriage was contracted in the bond fide belief in the death of the other 
party. It was decided in the case of R. v. Tolson (L.R. 23 Q.B.D. 168), that it is a 
good defence to an indictment for bigamy to prove that the prisoner, even though the 
seven years have not elapsed before the second marriage, at the time of the second 
marriage, in good faith and on reasonable grounds, believed his first wife to be dead. 

363. We recommend that, where a party to a marriage reasonably supposes the 
other party to the marriage to be dead, but the fact cannot be definitely ascertained, 
the first-named party shall be entitled to apply to the court, and the judge may, if 
satisfied that there is reasonable ground for declaring that the second party is dead, 
make an order so declaring, upon which order the first-named party shall be entitled 
to contract a vahd second marriage, but similar provisions to those aforesaid, as to an 
order nisi followed by an order absolute, and as to discharging the order, should be 
made. 

364. We further recommend that, in cases of the disappearance of a party to a 
marriage, the court should have power, on the application, of the other party, and upon 
notice to such person or persons, if any, as the court may think fit, to make any order 
for the maintenance of such other party and the children of the marriage, or either 
of them, which may enable_ the applicant to obtain assistance from any funds of the 
absentee which may be available, and power to vary or rescind such order. 

Chapter III. 

Procedure and Practice. 
Defences. 

365. (1) Defences in Divorce Cases.— The defences to a suit for divorce are either 
absolute or discretionary. 

Absolute defences are specified in the Act of 1857 as follows : 

(i) Denial of facts alleged in the petition. 
(ii) Connivance, 
(iii) Condonation, 
(iv) Collusion. 
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Discretionary defences are provided for by the 31st section of the Act as follows :— 
(i) Adultery of the petitioner. 

(ii) Unreasonable delay in presenting, or prosecuting, the petition, 
(iii) Cruelty to the other party to the marriage, 
(iv) Desertion or w^ilful separation from the other party to the marriage, before 

the alleged adultery, without excuse, 
(v) Wilful neglect or misconduct, which has conduced to the adultery 
complained of. 

366. No suggestions have been made to us with regard to any change of the 
absolute defences, except one of a minor character which wiU be referred to later 
(p. 136). 

367. With regard to discretionary defences, except adultery, the court exercises a 
discretion, according to the circumstances of the case ; and it has regard to its 
powers, under section 32 of the Act of 1857, to suspend a decree until some provision 
is made for a wife divorced. We think these defences shoTild remain. 

368. But with regard to a defence on the ground of adultery, although the terms of 
tbe Act leave it to the discretion of the court to grant a decree, notwithstanding the 
petitioner's adultery, and although, if we may judge from the debates in 1857, it seems 
to have been contemplated that the discretion would be exercised in accordance with 
the circumstances of each case, the judges of the Divorce Court, shortly after its 
institution, held that the discretion should not be exercised, unless the case fell 
within some definite category of cases capable of distinct statement and recognition. 
These became practically limited to the following : — 

(a) Where the adultery is committed in ignorance of fact — as where the other party 

is believed to be dead, 
(J) or in ignorance of law, as where the party bond fide believed that the decree 

nisi dissolved the marriage, 
(c) Where the adultery is committed in consequence of the violence and threats of 

the husband. r 

Unsuccessful attempts have been made to include other cases (see Rayden op. cit., 
p. 92 ; Browne & Powles, on " Law and Practice in Divorce and Matrimonial Causes," 
(7th Edition ; 1905), p. 45). The latter work seems to consider condoned adultery 
should not be a bar (p. 46), but the cases appear to be against this view. 

In later times, the court has felt itself fettered by the earlier decisions, which 
probably resulted from anxiety as to the mode of exercising a new jurisdiction, and in 
face of those decisions, has been imable to pronounce a decree in cases in which, in 
the best interests of the parties, their children, and the State, it might have been 
desirable to do so. 

The result is that the adultery of the petitioner, even though long past and 
condoned, is, generally speaking, a bar to divorce. 

369. In some other systems of jurisprudence, e.g., those of France and Scotland, it 
has been considered that where both parties have been guilty of adultery and their 
joint married life has become impossible, it is useless to continue the tie, and that in 
their best interests, and in that of their children, and of morality, it is desirable to 
permit of divorce ; in effect, that the guilt of both is a greater reason for sundering 
the tie than the guilt of one. We would refer to the evidence of Dr. Lushington in 
the notes of 1844 (Q. 35-39), and to that of Lord Salvesen (6431), who states that, 
according to the law of Scotland, the petitioner's guilt is no bar to a suit for divorce 
on the ground of adultery. 

370. The point thus raised has been dealt with in the evidence under the head of 
recrimination. The respondent by a cross-charge is able to meet the petitioner's 
charge, and the King's Proctor, if such cross-charge is not made, or made and not 
properly pressed, can and does make it in cases where he ascertains the guilt of 
the petitioner. His action is naturally guided by the decisions above referred to, which 
leave little discretion to the judge. 

The views of Lord Desart on this matter are to be found in Questions 15,867-15,875. 
In the course of his answers he stated : "I have found a great deal of difficulty in 
" forming on opinion [as to recrimination], because as King's Proctor I have felt over 
" and over again, at any rate in a considerable number of cases, that my intervention 
'' has done more harm than good." 

e 14920 I 
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371. The question then is whether such recrimination should be abolished 
altogether, and the law of England assimilated in this matter to the systems of law 
above mentioned. 

372. Two views have to be considered : on the one hand, that it is contrary to good 
sense to maintain the tie when both parties are guilty, when there is no prospect of 
reuniting them or of breaking their irregular connections and when it would be of 
advantage to them, their children and the State, if they were freed ; on the other hand, 
that it is contrary to the general principles of English law to permit a petitioner to 
sue unless he or she does so with clean hands, and that if he or she can obtain redress 
for the respondent's conduct, although guilty of the like conduct, then an important 
check upon immorality is withdrawn. 

We do not think it possible to ignore either of these considerations. We think the 
proper conclusion is that, while misconduct on the part of a petitioner should not be 
an absolute bar to relief, it is undesirable, in the best interests of the community, that 
a petitioner shoiild be able to rely on his or her suit being successful against the 
respondent, without any consideration of what his or her own conduct has been. The 
object of the Legislature should be to discourage immorality. It does not fulfil this 
object, where it places no difficulty in the way of a petitioner, who has been guilty of 
immorality, being entitled to sue on account of the immorality of the other spouse. 

It is to be observed that petitioners who, under the present state of the decisions, 
feel that there is no reasonable chance of a discretion being exercised in their favour, 
are led to conceal their own conduct far more than they would if they felt that the 
case would be considered on such merits as it possesses, and the result is a very 
unsatisfactory state of things which is often confused with collusion. {See the 
evidence of Lord Mersey ; 601-3.) 

373. The position seems to be met by retaining adultery as a defence, but per- 
mitting the court to esercise its discretion, according to the circumstances of the case, 
and also by considering the petitioner's conduct, when it deals with the property and 
monies of the parties, under its powers to provide for payments, to vary settlements, 
and to deal with property. A check is thus provided ; for no one could then act in 
the belief that his or her adultery was of no consequence, and yet those cases in which 
it would be for the best interests of the parties, their children, and the State, for a 
divorce to take place could be dealt with by a decree. In other words, the excessive 
restriction placed by decisions upon the power of the court would be removed, and 
what may be considered the true reading of the Statute restored. (See particularly 
the evidence of Lord Desart ; 15,867-74.) 

374.^ — (2) Defences in Judicial Separation Cases. — The defences in these cases are 
the following : — 

(i) Denial of faicts. 
(ii) Connivance, 
(iii) Condonation. 
(iv) Collusion. 

(v) Adultery (unless, perhaps, condoned). 
Cruelty and desertion are not bars to a suit for judicial separation on the gi-ound 
of adultery {sed secus if the ground be a less offence), unless it seems such conduct 
conduced to adultery. 

The defences should be upon a similar footing to those in divorce. The first four 
defences should remain absolute, the rest, including cruelty and desertion, should be 
discretionary. 

375. — (3) The Defence of Condonation. — This is the blotting out of an offence, with 
knowledge of the facts, not by mere forgiveness, but by such conduct as amounts 
to a resumption of the married life. It is a complete answer to a charge, but if a 
subsequent marital offence is co mm itted, it is held that the condoned offence is revived 
the condonation being treated as conditional upon proper future conduct. It was 
suggested by Sir Edward Clarke, K.C., that there should, in no case, be a revival of a 
condoned offence. 

If grounds of divorce such as we recommend are adopted, the point does not 
become of much importance, because these questions arise, chiefly in cases of suits 
by women, where two offences have to be proved to found a suit, e.g., cruelty 
and adultery in a wife's suit. If one offence has been condoned, and another of 
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different kind is committed, tlie present rule permits of both being proved, but tbis 
will be unnecessary, if the one is sufficient foundation for the suit. 

Moreover, in cases of cruelty, condonation of first acts is natural, and, if all 
proof of these acts be shut out, a culminating act of cruelty might not by itself 
be sufficient proof of cruelty. It might be productive of hardship in cases of cruelty, 
if the doctrine of revival were departed from. 

We think that there is not sufficient ground for making any change in respect of 
this doctrine. 

Suits for Eestitution of Conjugal Rights, &c. 

376. In former days, these were a reality, and an order for restitution was 
enforced by attachment. But, in 1884, the Matrimonial Causes Act of that year. 
(47 & 48 Vict. c. 68), made provision for periodical payments in lieu of attach- 
ment, for settlement of the wife's property in case of refusal to cohabit, for 
non-compliance with an order for restitution being deemed desertion for two years, 
and for custody of children. 

The provisions of this Act are chiefly put in force by women, whose husbands have 
been guilty of adultery, but have not committed any other matrimonial offence 
which, with adultery, has created a ground of dissolution. It is used to obtain a 
decree, the failure to comply with which amounts to a finding of desertion without 
reasonable cause for two years, although that period has not elapsed. This, coupled 
with adultery, is then used against a husband to obtain a decree of divorce, or to 
obtain, either against husband or wife, a decree of judicial separation. 

This procedure is little used by the poor on account of the cost, but frequently 
by those who are well off, and it has become an understood means of enabling 
a woman to obtain a divorce on account of her husband's adultery alone. It has 
become common form for the letter of demand of return, which precedes the 
suit, to be ignored or rejected by the husband, so that the divorce suit may easily be 
reached. The effect of the evidence of the late Sir George Lewis is to show that there 
is in these cases, in a sense, collusion (1444-52). The proceeding, as preliminary 
to a divorce suit, is often a sham, and will be unnecessary, if women are placed on the 
same footing as men. 

377. We think, therefore, that section 5 of the Act should be amended by omitting 
so much as gives immediate rights to proceed for judicial separation or divorce. The 
Act is seldom used with the hand fide object of effecting a return to cohabitation, 
though cases of this character are not unknown. If the other provisions of the Act 
effect a return, the Act is useful. If they do not, it is useful for the powers as to 
payment, settlements, and custody of children. Therefore, we do not recommend 
any alterations in the other sections. 

378. Some simple machinery will be required to enable the High Court to order 
maintenance, &c., in cases of wilful desertion without reasonable cause, or of neglect 
to maintain. 

Although, among the poorer classes, a woman may at once obtain aD. order for main- 
tenance on the ground of desertion or neglect to maintain, in cases of those in better 
circumstances and who require more than 21. a week (the maximum allowance which 
the magistrates can give), there is no machinery, except that provided by the said Act, 
for obtaining maintenance. We think that a woman deserted, although she ought not 
to be allowed to obtain a permanent order for judicial separation or a divorce until the 
lapse of a certain time, or a woman whose husband neglects to maintain her, might be 
entitled to apply to the court, after commencing a suit for the purpose, to make orders 
similar to those which it could make on failure to comply with an order for restitution 
of conjugal rights, such orders to last so long as the desertion or neglect to maintain 
continued, or until further order, or, in the former case, until a judicial separation or 
divorce be obtained. 

The court should have power to refuse the application, if grounds were clearly 
shown, which would disentitle the applicant to relief. 

If the desertion continued so long as to justif}^ an application for judicial separation 
or divorce, the suit might then proceed for that purpose, and the proceedings should 
be no bar to the running of the necessary period of desertion. 
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379. We have already suggested that separation orders should not be made by a 
court of summary jurisdiction in cases of desertion or neglect to maintain where the 
object is maintenance and custody, and orders so made would not be a bar to 
desertion running on. . . 

In order to make this matter clear, as there have been several decisions on the 
subject, we recommend that it should be specified in any Act which is passed, that 
desertion, for which an order, not for separation but for maintenance _ custody and 
costs has been made by the High Court or a court of summary jurisdiction, should 
run on, either for the purpose of obtaining a permanent order or for divorce, notwith- 
standing the fact that the order has been made. 



Reconciliation Powers of the Court. 

380. Certain evidence was given on the question whether or not the parties should 
be required in all cases to attend before the judge, in order that he might attempt a 
reconciliation. Provisions of this character are to be found in some foreign codes, and 
it is stated that in Germany beneficial results are found in a large number of cases. 

For parties in the class of life of those who appear before courts of summary 
jurisdiction in the cases dealt vsdth by those tribunals, opportunity is afforded at the 
hearing of the summons (which could not be practically used before that time) for 
attempts at reconciliation which may prove successful ; but in cases which come before 
the High Court, the better opinion seems to be that special powers of this character 
would be of little or no use {see the evidence of the late Sir C Lewis, 1750-3) ; as a 
rule, parties to suits in the High Court have had legal advice and have carefully 
considered their position, and it is unlikely that judicial intervention would be useful. 

We do not think that it is advisable to make any recommendation that there 
should be a rule as to the parties coming before the judge with a view to recon- 
ciliation. In many cases, where the respondent has deserted the petitioner or left 
the country, it would be impossible. At the same time, we see no objection to giving 
power to the Court, in its discretion, to summon the parties before it, and to see them 
privately. Facts may be disclosed in interlocutory applications, or otherwise, which, 
in some cases, might make it useful if the judge were to have the parties in person 
before him. 

Evidence. 

381.— (1) Gross-examination. — Formerly the parties to a matrimonial suit were 
not competent witnesses as to adultery, cruelty, desertion, or any other matrimonial 
offence. These disabilities have been removed, but it will be seen that there is still 
a material limitation of the right to interrogate them. 

382. By section 43 of the Matrimonial Causes Act, 1857, it was provided that — 
" The court may, if it shall think fit, order the attendance of the petitioner, 
and may examine him or her, or permit him or her to be examined or cross- 
examined on oath on the hearing of any petition, but no such petitioner shall 
be bound to answer any question tending to show that he or she has been guilty 
of adultery." 

In the Matrimonial Causes Act, 1859, the Legislature went a step further, and 
section 6 of that Act provides that — 

" On any petition presented by a wife, praying that her marriage may be 
dissolved by reason of her husband having been guilty of adultery, coupled 
with cruelty, or of adultery coupled with desertion, the husband and wife 
respectively shall be competent and compellable to give evidence of or relating 
to such cruelty or desertion." 

Finally, all restrictions on the competence of parties to give their evidence on oath 
in matrimonial causes were removed, and by virtue of section 3 of the Evidence Further 
Amendment Act, 1869 (32 & 33 Vict. c. 68)— 

" The parties to any proceeding instituted in consequence of adultery, and the 
husbands and wives of such parties, shall be competent to give evidence in 
such proceeding : provided that no witness in any proceeding, whether a party 
to the suit or not, shall be liable to be asked or bound to answer any question 
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tending to show tiiat he or she has been guilty of adultery, unless such witness 
shall have already given evidence in the same proceeding in disproof of his 
or her alleged adultery." 

383. The practical effect of these provisions is that no party nor witness, in a suit for 
divorce on the ground of adultery, is at present liable to be asked, or bound to answer, 
any question tending to show that he or she is guilty of adultery. This limitation 
seems to be a survival of ancient rules of evidence, intended to prevent a party from 
incriminating himself, although adultery is not a crime, and its effect as an ecclesiastical 
offence may be now-a-days disregarded {see Redfern v. Redfern, L.R. [1891], P. 139), 
and it does not appear to apply to all cases. 

384. Further, no discovery or interrogatories to prove adultery can, in consequence 
of the aforesaid provision, be had or put in interlocutory proceedings, (ih.). The result 
is that, however guilty the petitioner may be, and however much the judge may suspect 
his or her guilt, so long as he or she confines his or her evidence to the case against 
the respondent, no questions can be put to the petitioner as to guilt on his or her side, 
and all that the court can do is to direct the King's Proctor's attention to the case. 
Moreover, if a respondent does not choose to appear, and the co-respondent does and 
fights the case, he is in a difficulty about compelling the respondent to give evidence ; 
so also is a respondent, if a co-respondent will not contest a case. (See 10,293.) 
These restrictions should in the interests of justice be done away with. (See especially 
the evidence of the Lord Chief Justice of England, 15,731, Lord Desart, 15,779, 
Mr. Justice Bargrave Deane, 1063-4, and Lord Mersey, 1358-60). 

385. We recommend that the proviso in section 43 of the Act of 1857, and also that 
in section 3 of the Evidence Further Amendment Act, 1869, (32 & 33 Vict. c. 68)^ 
should be repealed. 

386. It will be noticed that one effect of the repeal would be to open the way for 
interrogatories and discovery of documents to prove adultery. We think, however, that 
interrogatories for this purpose should not be permitted. We fear that they would 
lead to great expense and possible abuse. Discovery of documents for the said 
purpose should be allowed by order of the court, if it thinks such discovery should 
be made. These points should be dealt with by Rules of Court. 

387. — (2) Magistrate's Order. — The order of a court of summary jurisdiction 
should be prima facie evidence of facts found therein, but the court should be at 
liberty to decline to act on it without further evidence. 

Decree Absolute. 

388. At present it is entirely within the power of the petitioner to apply for decree 
absolute, or to withhold the application, and the respondent cannot apply, and can 
only make application to the court to dismiss the petition, unless the petitioner proceed 
to make the decree absolute. This is a power which is open to abuse, and it seems 
desirable that the court should have power to make the decree absolute, on the 
application of either party, at the expiration of the proper time from the pronouncing 
thereof (unless there be an intervention in the meantime), and that proper notice to 
this effect should appear in the decree nisi. The power now vested in the court to fix 
a shorter time should be retained. 

389. Suggestions have been made that the decree nisi should not be made absolute 
for a year, the present limit being six months, or at the discretion of the court 
less, but not less than three months. If cases were concerned only with people 
who were well off, there might be some advantage in lengthening the period, but as 
most cases are those of persons who have smaU means and may be compelled to make 
fresh arrangements, without delay, as to children and otherwise, we do not think that 
the suggestions have sufficient weight to make any change in this respect necessary. 

390. With regard to the validity of a decree absolute, questions as to the validity 
of a decree have been raised long after it has been pronounced, mainly on the ground 
that the court had no jurisdiction to pronounce it, which is a valid objection, no 
matter how long after the making of the decree it is taken. This may be productive 
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of great hardship to mnocent parties, as, for instance, where a divorced person has 
married again, and the latter marriage is held invalid for want of jurisdiction in the 
court to pronounce the decree dissolving the former marriage. 

We recommend that a decree absolute should be unimpeachable, after the 
expiration of five years from the time when it was made. It would not be practicable 
to make this provision apply only where innocent third parties are concerned and 
not to the two parties themselves, for the validity of a second marriage necessarily 
must involve the validity of the dissolution of the first, which could not well be held 
still binding on the parties towards each other, but not binding towards anyone else. 
It may be said that the addition of this recommendation might encourage persons, who 
were not domiciled in England, to apply to the court, but we think the five years' 
interval would be sufficient check and that the danger is outweighed by the advantage 
of securing the position of persons, who have married divorced persons without being 
aware of any invalidity in the decree, and the position of their children. 

Divorce Decree in Separation Cases. 

391. In certain cases, the petitioner has good grounds for divorce, but chooses, 
sometimes from conscientious objections to divorce, sometimes from a desire to punish 
the respondent, to apply for separation, instead of divorce. Those who contend 
that a decree of separation is a greater punishment than a divorce decree in most cases 
are right. Moreover, we have already expressed an opinion that separation is an 
undesirable remedy. When parties are permanently separated, divorce is the more 
suitable remedy, and judicial separation might be abolished, but we have had it 
pointed out that it will have to be retained to meet the views of Roman Catholics 
and others. The late Sir George Lewis spoke strongly (1495-98) in favour of the 
view that the respondent should be entitled, when a decree of separation is asked 
for on groimds which would found a decree of divorce, to require the decree to be 
•of the latter character. Lord Salvesen (6360-5), Lord Desart (15,858-9), Mr. Barnard 
(4422), and Mr. Priestley (4565) took an opposite view, leaving the option with the 
petitioner. 

But if separation is an undesirable remedy, and leads to immorality, and is a 
heavier punishment than divorce, it seems unreasonable that the judge should have 
no power to make a divorce decree. If a party sues, where there is ground for 
divorce, the remedy claimed is not one which concerns that party alone, but also 
the parties, the children, the State and the interests of morality, and should not be 
left to the caprice of the one party. 

392. We recommend that the court should have power, in its discretion, when a 
decree of separation is asked for on grounds found by the court which would justify a 
decree of divorce, to make a decree of divorce on the application of the respondent. 

Damages. 

393. A claim for damages may be made by a husband against a person who has 
committed adultery with the petitioner's wife. This is provided for by section 33 
of the Act of 1857, which was passed in substitution for the old law as to actions of 
crim. con. By some, the principle of an action for damages for the loss of a wife is 
objected to, and foreigners cannot understand how the English law allows it. It seems 
to have been founded on notions of property. By others, it is justified as a means of 
punishment, thoiigh the damages are assessed on the basis of compensation for injury 
done, and not on punitive grounds. 

The damages, when recovered, are placed in the power of the court, which can 
order part to go to the husband for extra costs and expenses, part to children, part 
even for maintaining the wife to prevent her being driven into immoral courses and 
the remainder is usually given to the husband. The damages are awarded by a 'jury, 
and being regarded as compensation and not as punitive, an inquiry at the trial into 
the co-respondent's means is not admissible (unless, perhaps, the means have been 
used to procure the seduction of the wife). This course, however, is contrary to the 
sense of the jury, who invariably ask what are the means of the co-respondent, and 
have to be told that they are not relevant. 

394. We think it would be a great advantage if another system were introduced, by 
which the co-respondent should be dealt with by the court, in the same way as a 
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guilty husband is dealt witli at present. The latter can be compelled to provide 
for his wife, and to secure money for that purpose, and to provide for his 
children. On the other hand, at present the co-respondent cannot be compelled to 
do anything for the woman he has seduced, except by the award of some portion 
of the damages for her benefit : he may cast her off entirely. 

395. We recommend that the court should have power to order the co-respondent 
to pay any actual pecuniary losses sustained by the petitioner, and to settle property, 
or make other financial provision or payments to or for the benefit of the parties, 
or either of them, or the children, as ordered, in lieu of payment of damages. 
If this power be given, there should be added power to require security. Provisions 
of a similar character should be made as against a woman found guilty with a 
respondent husband, with power to make her a party to the proceedings by service, 
and to override provisions against anticipation. 

Punishwent. 

396. Some witnesses were in favour of punishing parties guilty of adultery, by which 
we understand making adultery a criminal ofi^ence (see as an instance 14,416). We 
do not think that the consideration of this suggestion falls within the terms of our 
Commission. 

Jury. 

397. A serious question is raised as to whether trials of divorce cases should be before 
a judge, or a judge and jury. Separation cases are heard before a judge, and he 
may order the trial thereof by jury, but in divorce cases any party has a right to 
a jury. 

398. Section 28 of the Act of 1857 provides that " the parties or either of them " 
[i.e., to a divorce case] " may insist on having the contested matters of fact tried 
" by a jury as hereinafter mentioned." By section 33 of the said Act, damages 
recovered against an adulterer are to be ascertained by the verdict of a jury, although 
the respondents or either of them may not appear. Section 36 is as follows : — " In 
" questions of fact arising in proceedings under this Act it shall be lawful for, but, 
" except as hereinbefore provided, not obligatory upon, the court to direct the truth 
" thereof to be determined before itself, or before any one or more of the judges of 
" the said court, by the verdict of a special or common jury." By section 40, " the 
" court may direct issues to try any fact before a judge of assize, or at the sittings 
" for the trial of causes in London, or Middlesex, either by a special or common jury." 
The powers conferred by this section are not used in fact. 

399. Juries were not used in the ecclesiastical courts, nor are they in Scotland, nor 
in most other countries, in divorce cases. Trial by jury is less favoured and less used 
than it was in civil cases in the High Court, and in the county courts is not largely 
used. Divorce cases are tried more expeditiously, more economically, and more 
effectively before an experienced judge than before an inexperienced jury, whose 
sympathies are easily excited,- who know little of any class of life except their o\vn, 
and who may take extravagant views, say, of cruelty. 

400. It is nattiral that advocates of note should lean to a jury, and it is not unreason- 
able to suppose that a jury is likely to be asked for when the party wishing for it has a 
bad case. If it be said that, to provide that all divorce and matrimonial cases should 
be heard by a judge alone, is to leave too much to the judge, it should be remembered 
that there would be an appeal both on law and fact. All the undefended cases are 
taken by the judge alone, except those in which damages have to be assessed, and 
these would be removed from juries, if the suggestion above as to damages be adopted. 

401. The following table shows the mode in which suits for divorces were disposed 
of in the years 1908, 1909, and 1910 :- 

I 4 

Digitized by IVIicrosoft® 



128 



EOYAL COMMISSION ON DIVOEOE AND MATRIMONIAL CAUSES: 





1908. 


1909. 


1910. 






Total number of cases heard . - - 


716 


722 


627 


Before a judge without a jury 

„ special jury - - - - 
„ common jury . . . 


643 

18 
55 


641 
17 
64 


567 
13 

47 


Defended ----- 
Undefended - - - - - 


162 

554 


135 

58" 


127 
500 



402. The comparative reduction in the cost and length of trial before a judge 
without a jury is a matter of extreme importance in any case, but more particularly in 
this class of case where the husband usually has to provide the costs of both himself 
and his wife. Further, if juries are retained, they will have to be provided for the 
local courts. 

403. The witnesses, who referred to this subject, differ in opinion, but we think the 
weight of the evidence is in favour of trial by a judge alone. 

Mr. W. English Harrison, K.C., the chairman of and representing the Bar Council, 
would leave parties entitled to a juiy, (Vol. I., pp. 464, 468), but Mr. Winterbotham, 
President of the Law Society for 1910, expressing the views of his Council (11,754), 
was in favour of trial by judge alone, and the evidence of Mr. Gr. A. Solly, the 
Vice-President of the Liverpool Law Society (10,634), was that his committee took 
that view. Mr. Justice Bargrave Deane considered that in the Divorce Court greater 
justice was done by a judge than by a jury (1054) and Lord Mersey's views were to 
the same effect (1276). The Lord Chief Justice was himself in favour of trial by 
judge in these cases, but would leave the right to a jury as it is (15,734-9). 

404. We recommend that trials in divorce and matrimonial causes should be 
before a judge alone. 

405. If it should be determined not to follow this recommendation, we are clearly 
of opinion that the judge should in all cases have a discretionary power as to whether 
or not there should be a jury. This is the position in probate cases (except when the 
heir-at-law is entitled to a jury) which are often of great importance {see 20 & 21 Vict. 
0. 77. s. 35), and, moreover, this power would prevent abuse when the application 
for a jury is made for purposes of delay, or to place a husband in difficulties with 
regard to extra expense, or when, for any other reason, the judge did not consider 
that the application was reasonable. 

Costs. 

406. — (1) Party and Party Costs. — Taxation of costs is " as between party and party," 
as understood in the ecclesiastical rather than in common law courts, but it does not 
seem clear that such taxation gives the successful party what he is entitled to, namely, 
all the costs necessary for proceeding, and taxation should, in our opinion, give the 
latter result. If it does not, a husband, who usually has to provide for his wife's costs 
as well as his own, is liable to be sued at law for extra costs, which are necessary for 
the wife's proceedings. 

407.— (2) Wife's Costs.— -The fact that, in general, a woman is dependent upon 
her husband, and that he is liable for her necessaries leads to her being entitled, 
by the rules of the court, to have her costs of suit, whether petitioner or respondent' 
provided for by him. (See Eules 158 and 159.) 

Even if _women_ are placed upon an equahty with men, as regards grounds of 
divorce, the inequality of means will remain, and the rule will have to remain. 

But it may be liable to abuse, and should be carefully applied. Before its 
application, the court should be satisfied that the provision for the wife is necessary, 
because she has no separate estate or income, or other means of providing for her 
costs, and that she has reasonable grounds of suit or defence. Her application, 
•unsupported as to these matters, should not be accepted, and satisfactory confirmatory 
proof should be required. We understand that this is the practice, but it would seem 
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desirable in framing new rules to provide specifically with regard to this matter, so 
that a wife should not have provision made by her husband for her costs unless it is 
clearly shown that she has not adequate means for proceeding or defending, as the 
case may he, and has reasonable grounds for suit or defence. If a wife is sued by her 
husband in forma pauperis, she should not be provided for on a different footing, nor, 
if he has to defend as a pauper, should she, if suing, get more than a pauper footing : 
she might, if necessary, be put on the poor's roll as hereinafter proposed. 

If a husband is too poor to provide for his wife's ordinary costs as well as his 
own, he might be permitted to provide her costs, as if she were proceeding in forma 
pauperis, which she should be allowed to do. The hardship on poor men of having 
to provide two sets of costs is great, especially when the wife's case has no real 
foundation. 

In any suit by a wife for divorce or judicial separation or restitution of conjugal 
rights, if the respondent offer to execute a deed of separation to the satisfaction of 
the court, and the offer be refused and the petitioner fail in the charges made, the 
court should, in dealing with the costs, be at liberty to deprive the petitioner of costs 
or order her to pay them. 

These points should be dealt with by Rules. 

408. — (3) Fees and Costs generally. — If local sittings are to take place, the subject 
of fees and costs will require to be considered, and opportunity should be taken to 
revise the present scales in the High Court. It has been pointed out to us that the 
scales are in various respects too high. 

Proceedings in forma pauperis. 

409. By section 54 of the Act of 1857 the "Court may make such rules and 
" regulations as it may deem necessary and expedient for enabling persons to sue in 
" the said Court in forma pauperis.'^ 

The rules made under this power are Rules 25-27 and 208-11 of the Divorce 
Rules. 

410. We have already (p. 45) stated the nature of the practice under these 
rules, shown how few cases have been brought under them, that only about 15 per 
annum have been heard, that the procedure does not meet the needs of the poor, and 
the objections to it. We may add that, for the 25 years, from 1883 to 1907, there 
were filed 15,505 petitions for dissolution, 2,626 petitions for judicial separation, and 
only 812 petitions for leave to sue or defend in forma pauperis (Mr. R. T. Gates, 
5174-7). 

411. Even if the practice were amended by the assignment of counsel and solicitor 
and otherwise, so long as the prosecution and hearing of cases is confined to the High 
Court in London, the difficulties, which we have already mentioned, arising from the 
expense and inconvenience of conducting cases at a distance through agents who 
require to be paid (Mr. T. P. Griffithes, 3409-11), of taking parties, witnesses, and 
solicitors to London, and maintaining them there, and of breaking away from work or 
duties for that purpose, would not be removed. 

412. If our recommendations as to local sittings of the High Court and procedure 
therein be adopted, the difficulties would be largely removed, and the cost and 
inconvenience of proceeding in the cases contemplated would be materially diminished, 
and many who are now debarred by cost and inconvenience from taking proceedings,, 
would be enabled to assert their rights. 

413. Even, however, with these facilities, there will remain a considerable number 
of persons, who will not be able to take advantage of them, unless some efficient and 
simple method of proceeding in forma pauperis be adopted, and it is necessary to 
consider what that method should be. 

414. In Germany, as we have already noticed (p. 27), a poor litigant not only has, 
easy access to district courts, but is not compelled to pay court or lawyers' fees, and 
can obtain the free services of a lawyer on his or her behalf ; and even the expensea 
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of witnesses are provided out of public moneys. Every lawyer, who has a practice 
in the court, is obliged to perform this duty (Dr. Neuhaus, Vol. III., p. 473-4). The 
costs and expenses of a successful poor party may be recovered from the defendant, 
if he has the means. The position is thus summarised in the evidence of Dr. Neuhaus 
(42,838) : " That system is a complete one for enabling the poorest person to enforce 
" his claim for practically nothing, and, if he succeeds against a person who has 
" money, that person has to pay the expenses ? — Quite so." 

The provisions for "assistance judiciaire " in France, where every Tribunal 
d'arrondissement has jurisdiction, are given at length by Monsieur Mesnil (Vol. Ill, 
p. 480 et seq.). An avocat, an avoue, and a huissier are appointed to assist the poor 
party, and are bound to give their services. 

For The Netherlands, where there are 23 local courts, the practice is stated by 
Dr. Bisschop (Vol. III., p. 507-8). A poor person, who is incapable of paying for 
legal proceedings and has prima facie a good case, is able to proceed without legal 
fees or expenses, except the expenses of witnesses. Legal practitioners (the professions 
of advocate and solicitor are combined in The Netherlands) promise, on being called 
or admitted, to give their services gratuitously in any cases in which the President of 
the court asks for such services. 

415. Lord Salvesen (Vol. I., p. 255 et seq.) explained the Poor's Roll system in 
Scotland, and Mr. J. B. Lorimer, who represents the Writers to the Signet Society on 
the Board of Reporters on prohahilis causa litigandi of applicants for the benefit of the 
Poor's Roll, and acts as clerk and secretary to the Board, put in a memorandum 
prepared byhim on the subject, which will be found in Vol. I., pp. 278-82. 

The system, so Mr. Lorimer states (ib. p. 278), rests on an ancient Statute of the 
Scots Parliament, namely, an Act of 1424, c. 45, and its cardinal features appear to be 
as follows : — 

A litigant who is desirous of obtaining the benefits of admission to the Poor's 
Roll, viz., of exemption from fees and charges and of having counsel and agent 
(solicitor) assigned to him or her, obtains assistance from one of the Poor's Agents, 
who are to be found in every considerable town in Scotland, in preparing and pre- 
senting his or her application. He or she has to obtain a certificate in statutory form 
as to means and other matters, the facts in which are certified by the minister and 
elders of his or her parish, stating either that the truth of the facts alleged is within 
their personal knowledge, or that it depends entirely on the statement of the 
applicant, and the litigant through his agent has to prepare the written precogni- 
tions or statements of the witnesses, and the documents, if any, necessary to show a 
prohahilis causa. 

A petition is then presented to the President of one of the Divisions (that is, the 
Courts of Appeal) of the Court of Session, who remits the whole process to a Board, 
called the Board of Reporters on prohahilis causa litigandi, composed of two counsel 
appointed by the Faculty of Advocates, one Writer to the Signet, and one Solicitor 
to the Supreme Courts, appointed by the Societies of Writers to the Signet and 
Solicitors to the Supreme Courts respectively, to report whether there is a prohahilis 
causa, and sometimes also whether there is a sufficient degree of poverty. 

The Reporters in due course, on the above or further materials, report whether there 
is or is not a prohahilis causa, as to which their decision, unless the Court thinks there 
has been a gross miscarriage of justice, is final, and they also, if the matter be referred 
to them, report on the question of the applicant's poverty, their decision on this being- 
open to review by the court on the facts ascertained by them. If the result be in 
the applicant's favour, the agent applies to the court for his client's admission to the 
Poor's Roll. The court grants this, unless cause is shown to the contrary by the 
other party, and appoints one, from six counsel nominated annually by the Faculty of 
Advocates (commonly called Poor's Counsel), and an agent, from four Writers to the 
Signet and four_ Solicitors to the Supreme Courts nominated annually by their 
respective societies to act as solicitors in the conduct of Poor's cases (commonly 
called Poor's Agents), to conduct the case, which thenceforward proceeds in the usual 
■way. 

The counsel and agents act gratuitously. The cost to the litigant is the actual 
out-of-pocket expenses of the agent, of citation by the messenger-at-arms, postages, 
and the travelling expenses and fees of witnesses who have to attend the hearing.' 
In the event of the suit being successful, costs and expenses are recoverable from the 
unsuccessful party as in an ordinary suit. 
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Civil cases in the Court of Session are heard in Edinburgh, and the system 
aforesaid applies to all such cases. The sheriffs' courts, which have a considerable 
jurisdiction in ordinary civil cases, have no jurisdiction in divorce cases, though, 
under a recent Act, they may deal with separation and aliment cases. 

In a small number of cases, difficulties arising from the cost and inconvenience of 
proceeding to Edinburgh exist, but they appear to be little felt in Scotland, where the 
bulk of the population is within easy reach of that city, compared with the corresponding 
difficulties in England and Wales, where large populations exist at considerable 
distances from London. (See the evidence of Lord Salvesen, Vol. I., p. 251-2.) 

416. For proceedings in forma 'pawpei-is, two conditions should be complied with : 
first, the applicant should have a proper 'prima facie case ; second, his or her means 
shoiild be insufficient for the purpose of proceeding in the ordinary way. 

We think that a system should be adopted for the proposed district courts which 
will secure that the formalities necessary, in order that these conditions may be 
complied with, shall be both simple and effective. The cases which will come before 
those courts do* not need a system so elaborate as those systems which deal with all 
sorts of civil cases in which questions as to probable cause may involve some 
difficulties. Cases of the class with which we are dealing are as a rule simple, and, 
with rare exceptions, depend on pure questions of fact. The charges made are easy to 
state, and it can be seen at a glance whether an offence is alleged for which relief is 
obtainable, and whether an answer contains one or more of the few available defences. 
We think that the method, which we hereafter suggest, is sufficient for the purpose of 
ascertaining compliance with the first condition. 

With regard to the second condition, we have already given (p. 45) the figures 
as to means at present required by the practice of the divorce court, viz., income not 
exceeding 30s. or 32s. per week, and assets not above 25Z. and clothing. The limit 
of income thus stated is not a hard and fast limit, but leave is not usually given if it 
be exceeded. We think that a lesser income may possibly be the general limit in 
cases in the local courts, for we anticipate that our proposals will greatly lessen the 
cost of proceedings. The principle to be acted on is that the ascertained means are 
insufficient for proceeding in the ordinary way. The proper minimum and the best 
way to ascertain it will not be difficult to determine, when the system is tested. Rides 
will, no doubt, leave some discretion to the court, as they do now. 

417. We do not propose to set out here the precise rules for obtaining leave to 
proceed, or defend, which will be matter for the authority which frames those rules, 
but outline the proposals, which we think should be carried into effect by rules. 

1. The application should be made to and dealt with by the registrar of the 
court, with liberty to refer to the judge. It should not be necessary to serve notice 
of the application on the opposite party or parties, for we think that it would be 
sufficient, having regard to the fact that most of these cases will be undefended, to 
leave such party or parties to apply to de-pauperise the applicant. 

2. It should be supported by lodging the claim, accompanied by the affidavits of 
truth already mentioned, and these should also (i) state the names and addresses 
of the witnesses, and exhibit their proofs ; (ii) state the position, occupation,' income, 
earnings, and means of the applicant (and if the applicant be a wife, those of her 
husband also) and the children, or others, if any, dependent on the parties ; 
(iii) exhibit a certificate containing the particulars mentioned in the next sub- 
paragraph. 

3. A certificate exhibited as aforesaid should be lodged. The certificate should be 
signed by some person of position, as, for instance, a magistrate or justice of the 
peace, or minister of religion in charge of a church in the district in which the 
applicant resides, or the clerk to the board of guardians or " officer of the court " as 
above defined (p. 75) for the said district, as to the position, circiimstances, and 
means of the applicant, and length of residence, &c., and Avhether the applicant is 
of deserving character. {See the form used in Scotland, Vol. I., p. 279.) 

4. The rules should proceed on similar principles as to cases of leave to defend. 
There is a difference where there is a mere denial, and where there are cross charges, 
though, even in the former class of case, the affidavits should swear to a hond fide 
defence. 

5. On leave being granted, all court fees should be remitted, and manuscript 
-or typewritten pleadings and other papers required to be filed should be permitted. 
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6. A counsel or a solicitor or both may, if necessary, be assigned by the court to 
assist the litigant if he so desires it, and the counsel or solicitor so assigned should 
not be at liberty to refuse his assistance, unless he satisfies the judge that he has some 
good reason for refusing. No fees should be payable by the pauper to the counsel 
or solicitor (compare the Rules of the Supreme Court, Order XVI., rules 25-28). 

7. To facilitate the provisions as to assignment of counsel and solicitor, the 
registrar of each court should keep a list of those counsel and solicitors, who propose 
to practice in the court at which the case is to be heard, who would be willing to act 
in such cases, from which, so far as possible, a counsel and a solicitor for each case 
should be selected in rotation. The list of solicitors should be prepared annually by 
the local law society, if any, and approved by the Incorporated Law Society, or 
prepared by the latter Society, where there is no local society. 

8. Mr. Lorimer in his evidence as to the Scottish Poor's RoU states (Vol. L, 
p. 281) : " In practice many litigants on the Poor's Roll are quite willing to make 
" contributions towards the expenses of their action beyond the actual cash outlays." 
We think the same course should be permitted here. If the suit be successful, the 
ordinary costs and expenses, including costs of counsel and solicitor, which would 
be allowed on taxation in such cases, should be recoverable from the unsuccessful 
litigant, if possible. 

It may be said that this last proposal is contrary to present professional etiqiiette, 
but it is adopted elsewhere as already stated, and as neither counsel nor solicitor 
appointed will have advised the initiation of the case in which they are appointed, 
we see no reason why the course we suggest should not be adopted by the professions. 

We believe that the professions would be ready to assist in the scheme which 
we put forward. 

418. The scheme should be made applicable to those cases in which the court is 
asked to continue an order made by a court of summary jurisdiction, or to grant further 
relief to a party remaining separated by the order of such court. The order should 
be prima facie proof of probable cause, in respect of any charge founded on it, so as 
to minimise the formalities required to comply with the first condition aforesaid. 

■419. We do not propose to apply this scheme to divorce and other matrimonial cases 
in the Central High Court in London generally, because our proposals are directed 
to relieving that court of the cases of the poor, and enabling them to sue in the local 
courts. But there may be cases, in which a poor respondent or co-respondent or 
party cited in proceedings in the High Court may need this assistance, and the 
court should have power to allow it in accordance with rules, and to assign counsel 
and solicitor from lists kept for that purpose framed in a similar manner to that 
above suggested. Similar provisions will be required for appeals to the Divisional 
Court, either from the district commissioners or courts of summary jurisdiction, if 
the counsel and solicitor, who had appeared in the court below, are unable to appear 
on appeal. 

420. We do not propose any system of proceeding in forma pauperis before courts 
of summary jurisdiction, for we have not gathered that there is sufficient need for 
such a system in those courts. 

Parties. 

421. An adulterer must be made a co-respondent unless excused on special grounds, 
but when the charge is against a husband the court may, if it see fit, direct that 
the person, with whom the husband is charged, be made a respondent (see Act of 
1857, s. 28). It seems that it is not strictly necessary to compel a wife to make an 
adulteress a party, and great injustice may be done if a woman is accused, and yet 
may never hear of the charge. A party (either wife or co-respondent), making a 
charge against a man, party to the suit, with a woman, should be required to serve 
notice of the proceedings with a copy of the writ and statement of claim, or, if the 
charges are in a defence, of the defence, on such woman, unless excused by the court 
from so doing on special grounds. Such a notice would give the opportunity to the 
party served to appear, and she should be entitled to do so, if served ; and even if 
service has been excused, any woman, charged and hearing of the charge, should be 
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entitled to appear and defend tlie charge. The provisions of section 3 of the Matrimonial 
Causes Act, 1907, are not wide enough. 

422. We recommend that the provisions as to service, notice, and right to appear 
should be the same in a suit for judicial separation, where a charge of adultery is 
made, as in a suit for divorce, in which a similar charge is made. 

Rules, &c. 

423. The President of the Probate, Divorce, and Admiralty Division has at present 
power to make rules of practice in divorce and matrimonial cases. We think that this 
power should rest with the Rule Committee, of which the Lord Chancellor, the Lord 
Chief Justice of England, the Master of tlie Rolls, and the President himself, and 
others are members. 

424. We suggest that two of the Commissioners taking the local work of the High 
Court, in accordance with our proposals, should be added to the Rule Committee. 

425. The present rules of practice in the Divorce Division are, in our opinion, in 
need of many amendments, but we think it would be useless for us to consider these in 
detail in this report. When it is determined what changes, if any, are to be made 
both with regard to the administration of the law and the law itself, we think it will 
be necessary for whatever authority is constituted for the purpose of framing rules 
of practice to revise, consolidate, and amend the present rules of practice, and, if 
cases are to be heard in different districts by the High Court sitting locally, to frame 
the necessary rules of practice. Suggestions for improvement in details are given 
by some of the witnesses, as for instance by Mr. T. Smith Curtis, partner in a London 
firm, having a considerable agency practice (Vol. I., p. 170), Mr. Freke Palmer (14,855), 
Mr. Pierron (15,155), which the authority aforesaid would no doubt consider. We 
think, however, our suggestions cover the principal points. 

426. It would simplify matters, if the ordinary High Court procedure by writ were 
adopted, as it has been in Admiralty and Probate cases, which formerly were governed 
by different rules of practice to those of the common law courts. 

Citations and petitions might be abolished, as they have been in the Admiralty 
and Probate courts. A writ, with a statement of claim endorsed upon it containing 
a statement of the facts which form the groundwork of the claim, should sufl&ce. The 
facts necessary in a divorce petition are usually short and simple, and there would be 
no difficulty in placing them on the back of a writ. 

427. The writ should not issue, without an affidavit showing that the petitioner has 
a good case, as is the course adopted in Admiralty and Probate cases. At present, 
the affidavit in support of a petition in a matrimonial case is made by the party alone, 
who deposes that the paragraphs of the petition, which state facts within his or her 
knowledge, are true, and as to paragraphs which state facts not within the personal 
knowledge of the deponent, that those paragraphs are true, to the best of the deponent's 
information and belief. In the case of cross-charges, an affidavit in a similar waj^ 
verifying the statement in the answer is required. This procedure is adopted in order 
to prevent wholly unfounded charges ; but we do not think it is sufficient ; both with 
regard to charges in a petition, and with regard to charges in an answer, the solicitor, 
if any, for the party making the charges should be required to depose that he has 
investigated the charges, and believes them to be well founded. If, at the time of 
the filing of the petition or answer, there should be no solicitor on the record for the 
party deponent, but a solicitor be afterwards employed, he should be required then to 
file" the affidavit suggested. 

428. In all cases, whatever charges a respondent has against a petitioner should be 
capable of being made by cross-claim and not require a cross-suit. After service of 
the proceedings, the papers served should be filed, but, in cases which are brought in 
the local district courts of the High Court, the service would ordinarily be effected by 
the officers of the court and would be retained by the court. If powder be given to 
the party to serve, then filing after service, with an affidavit of service, would be 
necessary. 
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Pai'ticulars. 

429. A prolific source of expense and delay in divorce cases is the practice of making 
some specific charges of adultery in the petition, and concluding with a general charge 
of adultery between the parties. The result is applications for particulars, and the 
introduction of fresh charges by way of further particulars. We consider that every 
charge in a petition should be specific, with date, place, time, &c., sufficient to give 
adequate notice of the charge, and that, if any further charge be made, it should 
only be introduced by leave of the judge, on an application to amend. We recommend 
that the rules should specifically deal with this. The same observations apply to 
charges made in an answer, and to any charges made in any case, whether for divorce 
or otherwise. The costs of an application to amend should be borne by the applicant, 
unless the judge should otherwise order. 

Registration of Decrees. 

430. A register of all decrees in divorce and matrimonial cases should be kept at 
the Principal Registry in London, to which the registrar of the court pronouncing the 
decree should send the necessary details. 

431. It would be a public convenience and safeguard, if these decrees were required 
to be registered through the Registrar of Births, Deaths, and Marriages. The registrar 
of the court pronouncing the decree should send the required details of the decree 
to the aforesaid registrar. 

432. The register of marriages, in giving the status of parties, if a party has been 
divorced, usually mentions the fact, but does not state whether the divorce was obtained 
by or against such party. It would be advisable that this should be stated. 

Variation of Settlements, &c. &c. 

433. The 45th section of the Act of 1857 provides that, in any case in which the court 
sliall pronounce a sentence of divorce or judicial separation for adultery of the wife, if 
it shall be made to appear to the court that the wife is entitled to any property either 
in possession or reversion, it shall be lawful for the court, if it shaU think proper, to 
order such settlement as it shall think reasonable to be made of such property or any 
part thereof, for the benefit of the innocent party, and of the children of the marriage, 
or either or any of them. 

By section 5 of the Matrimonial Causes Act of 1859, it is provided that the court 
after a final decree of nullity of marriage or dissolution of marriage, may inquire into 
the existence of ante-nuptial or post-nuptial settlements made on the parties whose 
marriage is the subject of the decree, and may make such orders, with reference to 
the application of the whole or a portion of the property settled, either for the 
benefit of the children of the marriage or of their respective parents, as to the court 
shall seem fit ; and by section 3 of the Matrimonial Causes Act of 1878 the court may 
exercise the powers vested in it by the provisions of the said section 5 of the Act of 
1859, notwithstanding that there are no children of the marriage. 

The following are the provisions of the Matrimonial Causes Act, 1907 : 

1.— (1) The court may, if it thinks fit, on any decree for dissolution or nulHty of 
marriage, order that the husband shall, to the satisfaction of the court, 
secure to the wife such gross sum of money or such annual sum of 
money for any term not exceeding her life as, having regard to her 
fortune (if any), to the ability of the husband, and to the conduct of 
the parties, it may deem reasonable, and for that purpose may refer 
the matter to any one of the conveyancing counsel of the court to 
settle and approve of a proper deed or instrument to be executed bv 
aU necessary parties, and the court may, if it thinks fit, suspend the 
pronouncing of its decree until such deed shall have been duly 
executed. 
(2) In any such case the court may, if it thinks fit, make an order on the 
husband for payment to the wife during their joint lives of such 
monthly or weekly sum for her maintenance and support as the court 
may think reasonable, and any such order may be made either in 
addition to or instead of an order under the last preceding subsection : 
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Provided that — 

(a) If the husband afterwards from any cause becomes unable to make 
such payments it shall be lawful for the court to discharge or 
modify the order or temporarily to suspend the same as to the 
whole or any part of the money so ordered to be paid, and 
again to revive the order wholly or in part as the court may 
think fit ; and 

(h) Where the court has made any such order as is mentioned in this 

subsection and the court is satisfied that the means of the 

husband have increased, the court may, if it thinks fit, increase 

the amount payable under the order. 

(3) Upon anjr petition for dissolution or nullity of marriage the court shall 

have the same power to make interim orders for payment of money, 

by way of alimony or otherwise, to the wife as it has in a suit instituted 

for judicial separation. 

434. It will be seen that the present power to vary settlements, under the Matrimonial 
Causes Act, 1859, is confined to cases of divorce and nullity decrees, but it has been 
felt that the power should be extended to cases of judicial separation. In these cases 
there is the possibility of the parties being reconciled, so that orders affecting them 
may come to an end, but this would merely be one of the contingencies to provide 
against in the variation order. 

435. Again, in cases of judicial separation, it will be seen that there is at present 
no power to order a husband to give security for payments ordered, although there is 
this power in cases of divorce and nullity decrees, and in suits for restitution of 
conjugal rights. This power should be extended to judicial separation cases. 

436. With regard to children, the court has power, under section 35 of the Act of 
1857, in cases of judicial separation, nullity, and divorce, to make interim and final 
orders with respect to the custody, maintenance, and education of the children of the 
marriage, and may direct proceedings to be taken to place such children under the 
protection of the Court of Chancery, and, by section 4 of the Act of 1859, the court 
may make such orders after the final decree. 

437. It is to be noticed that, in these provisions, there is no power to make an 
order upon a husband for security for payment ordered to be made by him for the 
support and education of the children, whether in divorce, nullity, or separation cases.. 
This power should be conferred. 

438. There is no power to reduce or increase security given to a wife. This power 
should be given, both with regard to security given for her benefit and also with 
regard to security given, under our previous recommendation, for the benefit of the- 
children. 

439. At present there is no power to vary deeds of settlement, which have already 
been varied by order, that is to say, there is no power to vary an order of this character 
once made, however much circumstances may change. Power to make such variations 
as are required from time to time should be conferred ; but, to prevent unreasonable 
applications, leave to apply should be necessary. 

440. In general the powers of the court to vary settlements, to order payments, to. 
secure moneys, and to order settlements of property need amplification. The court, 
should be able to deal more fully in all cases with the property settled on or belonging tO' 
the parties, or either of them, and to order payments and security for moneys ordered 
to be paid, so that the position of the parties and their children, which is changed 
by virtue of the order of the court, should be dealt with also as regards property, 
income, and payments, with powers to vary the orders and documents, if necessary, at 
a later time. 

441. It does not appear clear that the court, until an order has been made, has power 
to enjoin the party, against whom the order is made, from disposing of his or her 
property, and defeating the effective operation of the order when made [see Water-house 
V. Waterhouse, L.R. [1893], P. 284). The court should have power, after proceedings 
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have been coromenced, to make quia timet orders in cases where it thinks fit to do so, 
and should have a general power to set aside voluntary dispositions of property, made 
without valuable consideration in order to defeat the exercise, in proceedings which 
have been or are about to be instituted, of the powers aforesaid or any of them. 

442. Any powers which may be exercised against a woman (as, for instance, those 
under section 45 of the Act of 1857), should be exercisable against a man, and any 
powers, which may be exercised against a man, should also be exercisable against a 
woman, who may be in a position to comply with orders as to property and money, 
and any restraints on anticipations which aifect her should be removable. 

443. The above sections dealing with these matters may require alteration, if the 
grounds of divorce are altered. 

Enforcement of Orders. 

444. Any orders for payment of alimony, maintenance of wife or children, or other 
matters which, in the opinion of the court, can be rriore readily enforced by the 
procedure under the Summary Jurisdiction Act, should be so enforceable, on lodging 
with the clerk of the inferior court a copy of the order of the court, certified by 
xhe High Court Registrar, which," upon such lodgment, should become an order of the 
magistrate or justices, as the case may be. 

Appeals. 

445. — (1) Appeals from courts of summary jurisdiction should be to the Divisional 
Court of the Probate, Divorce, and Admiralty Division, as they are at present, in cases 
in which those courts have jurisdiction, and the decision of the Divisional Court 
should be final. 

446. — (2) An appeal should lie from the High Court in local jurisdiction cases, or, 
in applications for new trials in such cases, to the said Divisional Court whose decision 
should be final, except on a question of law. 

The grounds on which we make this recommendation are that, although appeals 
from the High Court are to the Court of Appeal, in these cases of the exercise of 
jurisdiction locally it seems to us desirable that the appeals should, in the first 
instance, be concentrated in the hands of the judges of the Divisional Court, who will 
thus be able to administer the law in line with their own decisions. 

447. — (3) Appeals and applications for new trials in cases heard in the Central 
High Court in London, whether before judge or judge and jury (if juries be retained), 
should be to the Court of Appeal, as at present, except that a change should be 
naade in applications for new trials from a judge alone, which at present are to the 
Divisional Court, consisting of himself and the other judge of the division. These 
applications should be made to the Court of Appeal. The provisions with regard to 
proceedings in forma pauperis, hereinbefore indicated, should be applied to cases on 
appeal to the Divisional Court and Court of Appeal. 

448. At present the times for appeal in final and interlocutory appeals and for 
applications for new trials from the court in London are not clearly defined ; they 
should be placed on the same footing as those in other cases, as should appeals to the 
House of Lords, except that no appeal from a decree absolute should be permitted, 
unless the decree nisi is appealed against, as is the case under the present law. 

Collusion. 

449. It is contended {see 3481, 3743, and 6686) that at present collusion is treated 
too strictly. Collusion is thus described by Mr. Rayden, at page 83 of his work 
before jnentioned (p. 117) : — 

_" Collusion is not, like condonation, a well- understood term ; but it is held to 
exist where the initiation of a suit for dissolution of marriage is procured, 
or its conduct provided for by agreement or ' bargain ' between the spouses, or 
pheir agents, particularly an agreement not to defend, even where the agreement 
is disclosed to the court, and where no one is able to indicate any fact which 
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is being falsely dealt with or withheld ; iaecause the court cannot allow itself 
to be hampered in ascertaining, for itself, whether there is danger of a husband, 
or wife, ' obtaining a divorce contrary to the justice of the case ' : collusion, 
although an absolute bar to dissolution of marriage, does not prevent a fresh 
suit (free from collusion) being afterwards brought." 

450. It is alleged that there is no impropriety in. parties agreeing as to the course 
to be taken in a suit, if siich agreement is honestly and properly made in a suit in 
which there is previously an adequate and good ground for divorce. It is said that, 
at present, parties and their solicitors are kept so completely at arm's length, through 
fear of being considered as colluding, that unnecessary delay and costs are incurred. 

451. We think that the mere fact of any such agreement should not be ■conclusive 
proof of collusion, and that the court ought to have liberty, when aU the facts are 
placed before it, to act accordingly. 

Voluntary Deeds or Agreements for Separation. 

452. These were formerly held invalid, in the ecclesiastical courts, as contrary to 
public policy, but latterly they have been regarded as binding, and may be useful in 
some cases, as, for instance, where both parties for religious reasons object to dissolution 
of marriage ; but serious difficulties may arise from holding parties to such agreements, 
which may be much affected by change in circumstances, and the position of the 
parties and their children. To enforce payments may require a suit, and consequent 
delay. Money, which may be adequate at one time, may be inadequate at another. 

Children may require to be dealt with in a manner which is necessary for their 
interest, but was not provided for by, or is contrary to the terms of, the deed. 

The deed is a bar to a judicial separation, or separation order on the ground of 
desertion, and it may be a bar to a suit for restitution of conjugal rights. 

453. Amendment of the law is necessary, and we suggest that the best way in 
which the matter can be dealt with is as follows : — 

1. Proceedings to enforce payment of monies, payable under a deed or agreement 
of separation, can be taken in the ordinary way. We do not think it necessary to 
recommend further special power as to enforcing payment, except that already 
suggested on p. 79 for the courts of summary jurisdiction, and except that either 
party to such a deed or agreement should be entitled to make it a rule of the High 
Court, whether it contains an agreement that this may be done or not. 

2. Where there is default in payment for a month or more of an instalment due 
under a deed or agreement providing for payment of instalments larger in the 
aggregate than 21. per week, a process similar to that for courts of summary juris- 
diction, already suggested with regard to agre,ements for payment of 21. or less weekly, 
should be permitted. 

The applicant to whom the money is payable should be allowed to apply to the 
High Court in London, or, in cases where the means of the parties are within the 
limits above suggested, to the local High Court, to treat the deed or agreement as at an 
end, and find that the husband has been guilty of desertion from the date of default, 
and the court should be at liberty to order and find accordingly, and to make orders 
for maintenance, &c., on the groimd of desertion, as suggested on p. 79, unless 
the court should think that reasonable excuse for the default has been shown ; and 
the respondent should have liberty to answer the apphcation by proof that he had 
reasonable cause for leaving the applicant, apart from the agreement of the parties, 
or by any other ground of defence which would be an answer to a suit on the ground 
of desertion. From the date of such order, the respondent should be deemed to have 
been guilty of desertion, for the purpose of any future proceedings in the High Court 
or elsewhere. 

3. In order to meet new conditions, the High Court should have power, on the 
application of either party, if in the opinion of the court it was reasonable in the 
circumstances to do so. to set aside any deed or agreement for separation, on such 
terms as it may think fit, or to vary its terms and impose any new terms which it could 
impose on or after a decree of judicial separation, with power to vary these terms 
as it would after such a decree under powers given in accordance with our recom- 
mendations. To prevent unreasonable applications, the application should not be 
made as of right but only by leave of the court, 
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4. If a deed or agreement of separation be set aside or determined, or a decree or 
order for temporary separation should come to an end and no permanent order be 
made, or tlie parties are living apart without any deed or agreement or decree or 
order of separation, then, on application by either party hand fide willing to resume 
cohabitation to the other to resume cohabitation, if the party applied to refuse or fail 
to resume cohabitation, such party should be deemed to be guilty of desertion, com- 
mencing from the date of the demand, unless such party has reasonable cause for 
such refusal or failure. 

A provision of this nature seems to be required to meet decisions to the effect that, 
to constitute desertion, there should be a pre-existing state of cohabitation. 

Consolidation of Acts. 

454. An amending Act will be necessary if our proposals be adopted, and we 
consider it would be advisable to consolidate the present Statutes and amendments in 
one Act. Amendments in mere matters of practice could be dealt with by Rules of 
Court. 

The consolidated Act should include the Statute Law relating to matrimonial 
matters over which courts of summary jurisdiction have powers, amended as we 
recommend. 

Chapter IV. 
Marriage of Guilty Parties. 

455. Whether the law remains substantially as it is, or whether further grounds for 
divorce are established, the question of whether or not a party to a marriage should 
be permitted, as at present, to marry a third person, with whom adultery has been 
committed by stich party, requires consideration. On the one hand, such a re- 
marriage gives a guilty party an opportunity of rehabilitation to a certain extent ; 
on the other, the question is whether, in the interests of general morality, such a 
marriage should be permitted. It is remarkable that both in England and in 
Scotland this subject has been regarded from different points of view, according 
to whether attention was primarily directed to general principles or to the position of 
two particular guilty individuals. 

456. In England, during the period of divorce by private Acts of Parliament, it was 
required, and in Irish Bills of divorce it is still required, that the Bill should contain a 
clause prohibiting the marriage of the two guilty parties. This clause was formerly 
struck out in committee in the House of Commons, but latterly in committee in the 
House of Lords. 

457. In Scotland, by a Statute passed in 1600, (Act 29, "anent the marriage o£ 
adulterous personis ") the marriage of a person, with one with whom such person is 
found guilty of adultery, is forbidden. 

The Statute is not in practice acted upon. The decree is drawn without mention- 
ing the name of the third person, and thus there is no prohibition of the marriage 
of the guilty party with any third person, and therefore there is no prohibition of 
a marriage with the guilty third person. 

458. The subject is deserving of full consideration, especially in view of the 
importance attached to it by the Churches. We, therefore, propose to give a summary 
of the discussions which have taken place in Parliament from time to time on the 
subject. 

A.D. 1771.— A Bill was introduced on 26th February 1771 into the House of Lords 
by the Duke of Athol and passed (15th March) by that House, " to prevent any Bill 
" from being brought into Parliament for the Dissolution of any Marriage for the 
" Cause of adultery, unless a Clause or particular Words be inserted, to prevent the 
" Person against whom the Adultery has been proved, from marrying or contracting 
" Matrimony with the Person with whom he or she shall be proved to have carried 
" on such criminal Intercourse ; and to declare the Issue of such Marriage incapable 
" of inheriting." 

We have not found any account of the debate in the House of Lords, but the 
proceedings in the House of Commons are reported in " Parliamentary History " 
vol. 17, 185, 29th April 1771 : — 
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" The arguments in favour of the Bill were, that this Bill would in some degree 
check the frequent adulteries, as no lady could rely on the promises of a lover to 
marry her in case of a divorce : that it would put a lady on her guard against a 
false friend, who, under the cloak of friendship, might insinuate himself into the- 
family, and taking part in the quarrels of man and wife, take advantage of little 
opportunities to prevail over the lady's virtue : that the facility with which divorces 
were now obtained, made it to be feared, that forgiving people would on false 
suggestions, and bare proofs, apply for them, when there was no other cause but 
dislike in the parties, and that, in some measure, this would throw a damp on such 
applications. 

"Mr. Burke did iu a very ingenious manner, urge several motives for passing 

the Bill. Lords Beauchamp and Strange, and Mr. Fox, opposed the Bill. It was 

i;rged that this would by no means stop the frequency of adulteries, as the prospect 

of a future inarriage was too distant a temptation to the commitment of it, the 

present passions being evidently the cause : that it was levelled against the ladies, 

and would leave those who were so unfortunate as to be seduced in the worst 

situation possible, in so bad a one, that declaring she should not marry the person 

she had sinned with, it must either follow, that she would cohabit with him, to the 

" scandal of society, or else must be debarred society, and be deemed improper to 

" marry at all, as none else would probably marry her : that the principle of the 

Bill, if extended, would be of the utmost detriment to population, as few marriages 

" were contracted among the poor people but by the man to the girl he had debauched : 

" that the Bill was also ridicalous in itself, since it bound the legislature to a rule, 

" which every subsequent act of divorce might repeal, or confirm^ as parliament 

" pleased, and which rule might be followed by the insertion of this clause, without 

" a formal act of parliament." 

House divided. Yeas, 63. Noes, 56. 

30th April. — Bill proposed to be committed, opposed on the same and further 
grounds. 

Yeas, 60. Noes, 80. Bill lost. 

A.D. 1779.—" Parliamentary History," vol. 20, 592. 

11th March. — Adultery Bill introduced into House of Lords by the Bishop of 
Llandaif — containing clause prohibiting intermarriage of guilty parties. 

30th March. — Bill read a second time. 

Earl of Effingham and Earl of Carlisle opposed. 

Bishop of Llandaff and Thurlow, L.C., supported, the latter saying he thought 
it a very proper clause, " for it appeared to him to be the only method of putting 
" a stop to those shameful intrigues we daily heard of, of paying addresses (called 
" honourable) to married women, and promising, nay, even entering into contracts to 
" marry them as soon as they can be divorced." 

Bill ordered to be committed. 

15th April.— rHouse went into committee. 

Earl of Effingham opposed, Bishop of Llandaff supported. Bill went through 
conunittee, was reported and passed the House of Lords 19th April. 

19th April. — Bill brought into House of Commons. 

4th May. — Mr. F. Montague moved second reading. 

Lord Beauchamp opposed. 

Mr. Fox " entered into a long discussion of the Bill Ee took it 

" up on the doctrine of non-representation, which he said had been so many years 
" agitated in that House ; he averred the ladies to be totally unrepresented, therefore 
" entitled to the most tender treatment, in cases where the sexes were to be distin- 
" o-iiished. He then inveighed against the Bill in its present form, as unequal, 
" unjust, and tyrannical, tending to do more hurt than good, by preventing the fair 
" delinquents from making the only atonement to society in their power for past 
" errors, and driving them to become common prostitutes." 

Sir George Yonge, Lord Ongley opposed. 

Sir Adara Fergusson, Mr. Moysey supported. 

Yeas, 40, NoeSj 51, Ordered that Bill be read a second time that day four 
months. 
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A.D. 1800.—" Parliamentary History," vol. 35, 225-326. 

2rLd April 1800. — Lord Auckland introduced Bill to prohibit guilty parties from 
intermarrying. 

The debates on this Bill in both houses fill about 100 columns or 50 pages of 
the " Parliamentary History." 

4th April. — On order of day for second reading. 
Duke of Clarence, Earl of Guilford, Lord Mulgrave opposed, 

Bishop of London, Bishop of Durham, Lord Eldon, Earl of Carnarvon, Bishop of 
Rochester, Lord Grenville, and Lord Loughborough, L.C., supported. 
For second reading : Contents, 30. Not contents, 11. 

16th May. — Order of day for committing Bill. 

Lord Auckland said he intended to abandon the Bill as defective and move 
a new Bill which differed by making persons guilty of adultery liable to be punished 
by fine and imprisonment, retaining, however, the clause prohibiting intermarriage 
of guilty parties. 

Debate chiefly dealt with this last clause. 

Earl of Moira, Duke of Clarence, Lord Mulgrave (in a long speech of nearly 
20 columns) opposed. 

Lord Eldon, Lord Aiickland (in a long speech), Bishop of London, Lord Grenville 
supported. 

Bill ordered to be printed. 

23rd May.— Lord Auckland moved third reading. 

Earl of Coventry, Earl of Westmorland, Earl of Carlisle, Duke of Bedford, Duke 
of Cumberland, Lord Mulgrave opposed. 

Lord Eldon, Bishop of London, Bishop of Rochester (in a long speech), Lord 
Grenville supported. 

Contents, 48 ; proxies, 29 = 77. 

Not contents, 41 ; proxies, 28 = 69. 

Bill read third time and passed. Protest entered on the Journals by Lord 
Ponsonby. 

26th May. — Bill read first time in House of Commons. 

On motion that it be read a second time. 

Mr. Bouverie, Sir Gilbert Heathcote, Mr. Jolliffe opposed. 

Mr. Pitt asked House not to throw out Bill on a bare first view. 

On question being put that Bill be read a second time. 

Yeas, 152. Noes, 38. 

30th May.— Second reading moved by the Master of the Rolls (Sir R. Pepper 
Arden). 

Sir George Douglas opposed. 

Sir WiUiam Scott expressed doubts as to policy of Bill, but did not ohject to 
its going into committee. 

Bill read a second time. 

10th June.— Order of day for going into committee moved by Master of Rolls. 

Sir Gilbert Heathcote, Mr. M. A. Taylor, Sir Francis Burdett Jones, Sir Ralph 
Milbank, Mr. Bastard, Sir G. P. Turner, Mr. R. B. Sheridan opposed. 

Mr. Erskine, Mr. Windham, Sir AV. Scott, the Attorney-General (Sir John ■\Iitford, 
afterwards Lord Redesdale), the Master of the Rolls, Mr. Wilberforce supported. 

Question being put that Mr. Speaker do now leave the chair. House divided. 
Yeas, 104 ; Noes, 143 ; so it passed in the negative. Bill lost. 

In the following year, on xMarch 19th, 1801, the Marquess of Buckingham attempted 
m the House of Lords to introduce a proviso in Tavlor's Divorce Bill, prohibiting the 
marriage of the guilty parties {see " Parliamentary"'History," vol. 35. 1248-64) and a 
debate ensued m which Lord Auckland, Marquess of Buckingham, Lord Grenville the 
Bishop of Rochester, Lord Loughborough, L.C., the Bishop of Durham, Bishop of 
London spoke in favour of the proviso. 

Lord Hay, Duke of Clarence, Earl of Radnor (on ground that House of Commons 
had expressed its opinion against such a clause), Lord Mulgrave, Earl of Clare 
opposed. 

Contents, 27. Not contents, 24. Majority for the prohibitory clause, 3. 
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27th March.-— Bill as amended reported to House. 

Marquess of Buckingham, Marquess of Sligo, the Bishop of Rochester, Lord 
Granville, Lord Auckland, Lord Loughborough, L.C., supported. 

Duke of Clarence, Earl of Suffolk, Earl of Westmorland, Earl of Carlisle, Lord 
Mulgrave, Earl of Clare, Duke of Bedford opposed. 

Contents, 29. Not contents, 56. Clause rejected. 

The result is that on three occasions, in 1771, 1779, and 1800, the House of Lords 
passed and the House of Commons rejected Bills prohibiting the intermarriage of guilty 
parties, and in 1801 the proviso in Taylor's Bill was rejected in the House of Lords. " 

Lord Auckland, having failed to get the House of Commons to accept the principle 
of prohibiting the intermarriage of guilty parties, moved on May the 2nd, 1809, the 
present Standing Order on the subject. 

See "Parliamentary Debates (Hansard)," vol. 14, 326-335. 

Lord Mulgrave, Earl Stanhope, Lord Darnley opposed. 

Archbishop of Canterbury, Lord Erskine, Lord Eldon, L.C., Lord Grenville, Earl 
of Liverpool supported. 

For Lord Auckland's motion, 28 ; against, 12. Majority for, 16. Protests 
were entered on the Journals by Lords Ponsonby and Berkeley. 

18th May 1809 (see "Hansard," vol. 14, 612). — A discussion took place in the 
House of Commons on this Standing Order of the House of Lords, some members 
(including Sir S. Romilly) expressing their objections to it. 

In 1856.— Divorce and Matrimonial Causes Bill of 1856. " Hansard," vol. 143, 
251 (3rd series). 

In House of Lords, Bishop of Oxford moved clause prohibiting marriage of guilty 
parties as an amendment — agreed to (" Hansard," vol. 143, 251). 

In House of Commons the Bill was read a first time on July 4th, but on July 11th 
Lord Palmerston (on a motion for deferring the second reading which was carried 
and involved the withdrawal of the Bill for that session) denounced the clause pro- 
hibiting marriage of guilty parties (" Hansard," vol. 143, 710). 

Bill of 1857. — In the House of Lords, Lord Wensleydale ("Hansard," vol. 145, 
1418-20) moved to amend clause 45 by adding a proviso that " the other party shall 
not marry the person with whom the adultery is proved to have been committed, 
" and the Court in its decree for a divorce is to name that person." This was 
opposed by the Marquess of Lansdowne, because to deprive a woman of the opportunity 
of marrying her partner in sin " would be to degrade her utterly, and to drive her to a 
" course of prostitution." 

The Bishop of Oxford said they ought to consider the effect which might be 
produced by their legislation upon the lowest order of societJ^ " Unless they agreed 
" to this proviso, they offered great inducements to crime, with the view of dissolving 
" the marriage tie." 

Lord Campbell supported the amendment. 

Contents, 28. Not contents, 37 ; majority, 9. 

Therefore proviso lost and clause was left as it is now in the Act. 

In the House of Commons, Mr. Rolt ("Hansard," vol. 147, 1760-66) moved to 
prevent guilty parties marrying each other, but this he did not press to a division, 
because a motion by him on behalf of another member to prevent guilty parties from 
marrying at all was negatived by 110 to 50 — majority against, 60. 

459. It may be gathered that the particular question became somewhat involved, 
in the debates of 1857, with the general question of permitting any re-marriage of a 
guilty person. 

460. It is said, on one side, that the present law, which permits of the marriage 
of two guilty persons, affords a direct means of temptation to depart from the path of 
virtue, because the ultimate consequences are not so serious as they might be made, 
and because guilty persons may, to a certain extent and in the eyes of some, be 
treated as " whitewashed " by a re-marriage ; and it is said that this means of 
temptation has an active and baneful operation. The evidence of Mr. Justice 
Bargrave Deane is as follows : — - 

" 1022. It has been suggested, Mr. Justice Deane, in some questions that the 
knowledge that she may be divorced, and then may marry her paramour, will 
tend to her fall. Have you ever seen any indication of that in any of the cases 
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that have come before you, including the letters, hundreds of which you must 
have read ? — Numbers of cases." 

" 1023. You have seen that ?— Yes, where the woman who is married to a 
poorish man meets a man of means, and is attracted by him, and then comes 
the balance between right and remaining a pure woman with a man perhaps 
she is not very fond of, or going over the line and being able to marry a rich 
man whom perhaps she does not care for. There are numberless cases pf that." 
" 1024. Is that the conclusion you have drawn from evidence? — Yes." 
" 1025. Including letters ?— Letters and viva voce evidence, and things she has 
been heard to say." 
We refer also to the views expressed by Lord Mersey (Sir John Bigham) (632-5, 
1291-2); Canon Hensley Henson (22,876); Dr. Inge (38,678; G.) ; Sir Edward 
Carson (41,663-7) ; Sir Edward Clarke (42,132-4). 

461. On the other hand, some important witnesses are against the suggested change, 
for instance, we may especially refer to the expressions of opinion by Lord Salvesen 
(6417-21) and the late Sir George Lewis (1624-6). 

462. The question then seems to be, what is the true point of view having regard to 
the best interests of the community as a whole. The prohibition would probably be a 
strong deterrent to yielding to temptation placed before women of any social position 
or even, in any well-to-do circumstances, but it seems doubtful whether it would have 
any real effect as a deterrent on those of poorer degree, and it might thus result in 
the end, in the large majority of cases, in continued immorality, which could not be 
cured by re-marriage. 

463. If such a restriction were to be imposed, it would have to be expressed that 
such a marriage should be prohibited and not recognised as valid in England, wherever 
celebrated, which again, in the present state of foreign laws, would give rise to trouble. 
Further, it would be necessary, if other grounds than adultery are allowed, and a 
divorce took place on such other ground or grounds, to provide that the marriage of 
the divorced person with any person with whom adultery has in fact been committed 
during the dissolved marriage should not be permitted. Unless a provision of this 
nature be introduced, the law could be evaded, in cases of adultery, by proof of another 
ground, which would be the ground of divorce selected, or even created, to avoid the 
operation of the law. 

Again, if a married man seduces a woman who believes him to be single, it would 
be said that it could not be right to prevent them marrying, if he were divorced. 

464. After considering what has already taken place in Parliament, and the various 
arguments for and against permitting a party to a marriage as at present to marry 
the person with whom adultery has been committed by such party during the marriage, 
we have come to the conclusion not to advise a change in the law, 



Names of Women after Divorce. 

465. The question of the right of a divorced wife, innocent or guilty, to retain her 
married name after divorce was mentioned incidentally in the course of the evidence ■ 
and it has also been brought to our notice by letters sent to the Secretary of the 
Commission. We do not propose to express any opinion about it, as we do not 
consider it falls within the scope of our Commission. But we have thought it might 
be useful to embody a statement on the subject in the Volume of Appendices.- We 
refer to the memorandum prepared by the Assistant Secretary (App. XXVIII. , p. 191). 



Jewish Divorces in this Country. 

466. A matter of importance to the Jewish community in this country has been 
drawn to our attention by the late Dr. Hermann Adler, "^Chief Rabbi in England ; 
Mr. D. L. Alexander, K.C., President of the London Committee of Deputies of the 
British Jews ; and Mr.'H. S. Q. Henriques, B.C.L., representative of the West London 
Congregation of British Jews and Vice-President of the said Committee. They point 
out the desirability of legislation with regard thereto. 
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467. The subject is Mly dealt with in the evidence (Vol. III., pp. 408, 412, 417). 
Mr. Alexander and Mr. Eenriqnes give accounts of the position of the Jews in this 
country with regard to divorce before and after the Act of 1857. The following 
passage from the evidence of the former is sufl&cient to show the legal position : — 

" 41,482. Before the Act of 1857 what was the position the Jews occupied ? 
— Before the Act of 1857 the ' Get ' was given by the Jewish Rabbis, and they 
continued to do so until 1866. The history of this is very clear. Your Lordship 
will probably remember that in 1854 there was a Bill in Parliament which 
proposed to transfer the jurisdiction, or to give jurisdiction, to the Court of 
Chancery. When that Bill was before Parliament it was submitted to some 
legal gentlemen on behalf of the board of which 1 am now president, and they 
said that that Bill did not interfere in any way with the power of rabbis to 
grant divorce according to Jewish law. When the Act of 1857 was passed the 
opinion of three eminent gentlemen of the Bar was taken as to whether that 
Act made any difference. The unanimous opinion of those gentlemen, which I 
have here, was that it made no difference and no doubt, from 1857 until the 
year 1866, the Ecclesiastical Court — the Beth Din — did grant divorces under the 
impression, I believe, which was founded on the opinions which had been 
obtained — legal opinions — that the Act made no difference whatever. But in 
1866 the then Registrar-General, Mr. Graham, refused to recognise that practice ; 
and I think you may take it that from 1866 the Jewish ecclesiastical authorities 
in this country have always refused to grant any Jewish divorce unless it is 
preceded by a decree of this country, or, if the domicile is foreign, unless proof 
that according to the foreign laws that the marriage has been legally dissolved 
is furnished." 

"41,483. You say the Act of 1857 established for the first time that the court 
could grant divorce. Transferring the Ecclesiastical Court power could not have 
done that ? — That is so." 

" 41,484. What was the actual position with regard to a Jewish divorce before 
1857. Did the law take cognizance of it ? — My own view is — and Mr. Henri ques' 
evidence will go to this (in which I entirely concur) — that a Jewish divorce was 
invalid before ; that you could only get divorce by Parliament, of course." 

"41,485. StiU, you say the Ecclesiastical Jewish authorities acted- ? — But 

I do not think if a case had ever come to be contested in a court of law in thie. 
country the English courts would have acknowledged the validity of such a 
divorce." 

" 41,486. Well, since 1866 it has always been required by the Jewish authori- 
ties, before they would act, that the law had acted ; and your point which you 
wish to have notice taken of is, that it should be made quite clear that these 
illegal divorces should be stopped ? — Yes, I want to stop them." 

" 41,487. Whatever the law of England is, that that should precede any 
religious interference ? — Yes. Of course, we do not want to have the religious 
divorce entirely stopped. It may follow the civil divorce, but it must not precede 
the civil divorce." 

468. What is complained of was the subject of a statement prepared and forwarded 
to the Registrar-General in February 1909, a copy of which is set out in Vol. HI. 
(pp. 413-4). 

469. The evidence and statement show the precautions taken by the Chief Rabbi in 
connection with the celebration of Jewish marriages. But certain abuses are stated 
to occur, with regard to which we take the following passage from the statement 
aforesaid : — 

" But we regret to say that there are some foreign rabbis who have settled in 
this country who presume to dissolve a marriage between persons residing here 
by granting to them ' Gittin ' according to the mode prescribed in Deuteronomy 
xsiv. 1-4, the husband under their direction handing a ' bill of divorcement ' 
to his wife without the marriage having been previously dissolved by the Divorce 
Court of this country." 

The cases in which this is done are then given (see ih., p. 413), and the unfortunate 
consequences of such action are pointed out. It is stated that " these rabbis have been 
"warned that they are directly assisting at these undeniable results, but without 
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" avail," and the suggestion made in the statement and supported by the evidence is 
" to impose a penalty on all persons assisting at or taking any part in the pronouncing 
" of a Jevsrish divorce, except after, and on production of, a decree absolute of the 
" Divorce Court in England, or proof of a previous legal divorce elsewhere." 

" The penalty for the offence to be effectual should be severe, so as to prevent it 
" being considered merely as an additional fee imposed by law on the ceremony. 

470. In our view this matter falls within the scope of the terms of our Commission, 
and we consider that the suggestion aforesaid should be adopted. 
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PART XVII. 

Question VIIL— Should any, and, if any, what Provisions be made for Preventing 
OR Limiting the Publication of Reports of Divorce and other Matrimoniai- Cases ? 

The Present Position. 

471. This is an extremely important question, and its importance has been felt ever 
since the establishment of the Divorce Court. Prior to the establishment of that court, 
cases for divorce by proceedings in Parliament were not sufficiently frequent tci 
give rise to any material objection to the reporting of theui such as exists at the 
present day. 

472. In cases in the Ecclesiastical Courts, the evidence was taken in private bef(jre 
an examiner, and the notes of the evidence were placed before the judge at the hearing. 
Proceedings so conducted are usually too uninteresting to attract public attention, 
though the same cannot be said of the occasional actions of crim. con. which were 
brought in the Common Law Courts. We maj^ refer here to the evidence of the 
late Dr. Tristram (42,245 et seq.). 

Moreover, before 1857 reports of cases heard in the courts did not so readily reach 
the masses of the people, because the dissemination of news in the Press before 1S57 
was insignificant as compared with that which has developed in the last 50 years, 
and more especially since the Education Act of 1870. 

473. At the present day, one court for Probate and Divorce cases sits in London daily 
during the sittings, and is mainly occupied with divorce and matrimonial cases ; the 
other judge of the Division sometimes also takes part in the disposal of these cases. 
The witnesses have to be examined orally in open court {see section 46 of the Act of 
1857) except in certain cases, such for instance as cases of nullity on the ground of 
impotence (which are heard in camera in the present court, as they were in the former 
Ecclesiastical Courts), or where witnesses are out of the jurisdiction, or, from illness 
or other circumstances, cannot attend in court. 

474. The result is that these cases are heard in public, most of them, practically 
all of them, based on sexual immorality. For the cases of nullity of marriage, of 
judicial separation for cruelty and desertion, and of restitution of conjugal rights 
are few. A mass of details, more suggestive than actually indecent, is thus daily 
placed before the public, notwithstanding the extreme propriety with which counsel, 
familiar with the work of the court, conduct their cases. 

475. The extent to which divorce and matrimonial cases in the Divorce Court are 
reported may be gathered from the following returns, which have been compiled from 
copies of the newspapers kept at the British Museum by a research worker recom- 
mended by the Superintendent of the Reading Room of the British Museum and 
appointed by the Secretary with the sanction of the Treasury. In these returns, the 
figures represent the nxunber of columns respectively occupied by reports of the 
aforesaid cases, in the newspapers mentioned, for the respective periods against which 
the figures are placed. The papers differ in size, so that the size of colimans differs in 
the different papers, and some of the papers give a greater number of columns to 
general law reports than do others. 

London Morning Papees. 



'5 ? 



o o 



1909. 

Hilaiy Sit- 
tings. 

Easter Sit- 
tings. 

Trinity Sit- 
tings. 

Michaelmas 
Sittings. 
Total for l 
1909. / 



821 



32* 


76i 


514 


101 


9i 


8f 


H 


16i 


12i 


30i 


2.34 


1.54 



126i , 88 



27i 

3. 

4 

3 

35| 



56 
14 
19f 
25i 

115 



c.:-> 


j 


34 


m 


5i 


2* 


llf 


6^ 


lOf 


9J 


tilf 


44i 



B 



1910. I 
Hilary Sit- I lOif 16f 

tings. 
Easter Sit- , 11§ 22 

tings. 









1 










M 


s 




" 






bo 


% . 


(-.g? 




*si- 


K-J 


a^ 


rf 


O '*' 




rjl 


%^ 


Q 










" 









Total for "i 

period in I 22J 38f 

1910. j 

Total for T 

period / 



lU 
15i 



26A 



105 165 '1144 



39J 



16i 
21i 



t;3 



164 

78 



4f 
4f 

94 
63i 



Digitized by IVIicrosoft® 



146 



ROYAL COMMISSION ON 



London Evening Papers. 



DIVORCE AND MATRIMONIAL CAUSES: 

Provincial Papers. 



■ 
















. 














=1 

a 


^1 


MT3 






.9 :: 

'3 'a 


1909. 














Hilary Sit- 


17 


30f 


77J 


50 


36i 


50 


tings. 














Easter Sit- 


2i 


6i 


94 


64 


7 


4* 


tings. 














Trinity Sit- 


u 


3f 


164 


lOJ 


12f 


8* 


tings. 














Michaelmas 


H 


7 


29 


144 


11* 


11 


Sittings. 














Total for 1 
1909. / 


26 


47f 


132f 


8U 


67f 


744 


1910. 














Hilary Sit- 


3i 


24 


164 


7i 


7i 


3* 


tings. 














Easter Sit- 


U 


11 


224 


16i 


124 


9 


tings. 














Total for "i 














period in ■ 


U 


13-4 


39 


24 


19f 


12$ 


1910. J 














Total for \ 
pei-iod. J 


304 


6U 


171f 


105i 


874 


87J 





= . 


>> 




' ^. 








11 

o 


'3:: 


"-' — ' 




o 






^ 




QJ .U 


f-t ^' 


^ 0) 






M 


"^.^ 




5^ ■& 


% -ofj 


"S ?„ 




tH 


f3 ^ 


r^ '-^ 






? 


1909. 














HUary Sit- 


264 


344 


26 


344 


12* 


23i 


tings. 














Easter Sit- 


3 


34 


1 


1 


li 


cti 


tings. 










i 


O.T 


Trinity Sit- 


7 


9 


2J 


54 


■J* 


tings. 
Michaelmas 


8 


12i 


14 


7* 


4J 


12i 


Sittings. 

Total for\ 
1909. / 














444 


59i 


80* 


48f 


184 


424 


1910. 














Hilary Sit- 


n 


13f 


1 


1* 


i 


34 


tings. 
Easter Sit- 


8 


8 


1-i 


5i 


24 


114 


tings. 
Total for-i 


























period \ 


15* 


21f 


2J 


V 


-^4 


15 


in 1910. J 












Total for-_ 
period. ., 


60i 


81 


33 


.55f 


2U 1 574 



SiTNBAY Papers. 







^ 


:: 


o 








rf 


^ 






G 


P 






"^ 


■ 



^ 3 



1909. 








1 


Hilary Sit- 


374 


81i 


14i 


54J 1 38J- 


tings. 










Easter Sit- 


84 


4U 


2i 


164 1 7f 


tings. 










Trinity Sit- 


8 


m 


6 


2U 12i 


tings. 










Michaelmas 


74 


554 


34 


26f 18i 


Sittings. 










Total for \ 
1909. J 


614 


238J 


264 


1 

118* 1 764 



51-i 
19i 
30 

274 

128 



._^ 




.^ 












°T3 


X. 






is 5 


o' 


h-1 






' 





1910. 

Hilary Sit- 
tings. 

.Easter Sit- 
tings. 

Total for 
period 
in 1910. 

Total for 
period. 



lOJ 


38f 


1 


32| 


164 


39 


13 


34 

! 


6-i- 


211 9i 


21 


23J 


! 

72f 


7i 


544 


25f 


6<.l 


84i 


311 J 


33f 


1741 


102i 


188 



476. If OTir recommendations, that divorce and matrimonial cases shall be heard at 
courts sitting not only in London but in different parts of the coimtry, be adopted, 
the opportunities of obtaining reports for publication M^ill be largely increased ; and it 
may be expected that they will be extensively used by the local Press, if publication 
continue to be permitted on the present footing, i If, as may not unreasonably be 
anticipated, the establishment of local courts enabfles a larger number of persons to 
proceed to enforce their rights than those who can do so at present, the number of 
cases will increase, and so also will increase the opportunities afforded for reports of 
such cases. 

477. Shortly after divorce cases began to be published, a protest was uttered by 
Her late Majesty Queen Victoria, who wrote on 26th December, 1859 to the Lord 
Chancellor, Lord Campbell, as follows : — 

" The Queen wishes to ask the Lord Chancellor whether no steps can be taken 
to prevent the present publicity of the proceedings before the new Divorce 
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^ourt. These cases, which must necessarily increase when the new law becomes 
more and more known, fill now almost daily a large portion of the newspapers, 
and are of so scandalous a character that it makes it almost impossible for a 
paper to be trusted in the hands of a young lady or boy. None of the worst 
French novels from which careful parents would try to protect their children 
can be as bad as what is daily brought and laid upon the breakfast-table of 
every educated family in England, and its effect must be most pernicious to the 
public morals of the country.'' 

To this, according to the note in " The Letters of Queen Victoria [1837-61] " :— 
"Lord Campbell replied that having attempted in the last session to introduce 
a measure to give effect to the Queen's wish, and having been defeated, he was 
helpless to prevent the evil." 

478. It may be convenient to state what legislative steps have been taken, or 
attempted to be taken, with regard to this question of publication. 

It will be found, on reference to the debates on the Act of 1857, that an effort was 
made to introduce into clause 50 (which gave power to make rules and orders for 
procedure) power to make rules " including any rules and regulations for enabling the 
" said Court to heax any proceedings under this Act in private," but that after debate 
the amendment was rejected by 131 votes to 23 (Hansard, vol. 147, 1758-9). 

On July 28th, 1859, when one of the Acts amending the Act of 1857 was under 
disciLSsion, an effort was again made by the Lord Chancellor to give the court power 
to sit with closed doors, and the result of the discussion in the House of Lords was 
that power to sit with closed doors at the discretion of the judge was conferred by 
clause 1, which was carried by 26 votes to 9 (Hansard, vol. 155, 51-150). 

This clause became clause 5 of the Bill, which passed to the House of Commons, 
where it was discussed at length on August 11th, 1859, and was struck out of the 
Bill, without a division (Hansard, vol. 155, 1368-75). 

^Ve refer to these debates, and in particular to the speech made by the then 
Attorney-General, Sir Richard Bethell, in the course of which he said that "the court 
" was a place of resort — according to the accounts that were given to hirn — of 
" characters of the worst description. Crowds congregated there for the purpose of 
" hearing details which could only give gratification to depraved and diseased minds " 
(Hansard, vol. 155, 1370). He also pointed out the effects of publicity in embarrassing 
witnesses and deterring parties from applying to the court, and the lifelong injury 
which might be inflicted not only on the parties to the suit, but also their innocent 
and unhappy children. " He thought, therefore, the interests of humanity, the interests 
" of justice, the interests of public decency, all required that in a tribunal of this 
" kind there should be an exception to the general rule, such as that embodied in 
" this clause " {ih. 1371). 

On the 22nd April, 1887, there was a debate in the House of Commons on a notice 
on the paper by Mr. Samuel Smith (Flintshire) in the following terms : — ■ 

" That this House deplores the evil done to public morals by the publication 

in the newspapers of the offensive details of divorce cases, and of others of an 

indecent character, and u.rges upon the Government the need of strengthening 

the law against the publication of obscene matter." (Hansard, vol. 323. 

3rd series, 1660.) 

The present Lord Chief Justice of England, who was then Attorney-General, 

speaking on behaH of the Government, said that the motives of the mover met with 

the sympathy of the Government, and that "they agreed that some alteration, if 

" possible, should be made either in the law or in its practice, so as to put a stop 

" to what was undoubtedly a monstrous abuse." Several speakers, including Sir 

Robert Finlay (then Mr. Finlay), supported the views of Mr. Smith. A motion pursuant 

to the notice was not formally moved. 

■On May 14th, 1887, a Bill (1887, No. 264) to amend- the law as -to reports of pro- 
ceedings in courts of law was introduced by Sir Robert Finlay into the House of 
Commons. The Bill was backed by Sir Robert Finlay, Mr. Egerton Hubbard, Sir Frank 
Lockwood (then Mr. Lockwood), Mr. Samuel Smith, Mr. Bryce (the present Ambassador 
to the United States), Sir Robert Reid (Lord Loreburn), and Mr. Asquith, the present 
Prime Minister (Hansard, vol. 314, 1942-4, and Commons Journal). The object of 
that Bill is stated in its first clause as follows : — 

" In any proceedings, civil or criminal, in any Superior Court, it shall be 
lawful for the Court at any time by order to direct that the details of matters 
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of an obscene or indecent nature in such proceedings, or in an}^ specified part 
or parts thereof, shall not be published in any newspaper, book, pamphlet, news- 
sheet, placard, advertisement, or other printed document." 
The Bill was ordered to be read a second time on 15th June, and was finally 
ordered to be read on August 22nd, but was not further proceeded with. Identical 
Bills were introduced in 1888 (No. 188) and 1889 (No. 139). The Bill of 1888 was 
backed by the same members, with the exception of Sir Robert Finlay, and was 
introduced by Mr. Lockwood on March 22nd. It was ordered to be read a second 
time on 17th April, and was finally ordered to be read on 2nd July, but made no 
further progress. The Bill of 1889 was introduced on February 28th by Mr. Lockwood, 
and ordered to be read a second time on 11th March. On 27th May it was ordered 
to be read on the 18th June, but it also does not appear to have made_ further 
progress. This last Bill was backed by Mr. Lockwood, Mr. Samuel Smith, and 
Mr. Hubbard. (See Commons Journal.) 

On February 28th, 1896, a Bill containing three clauses [No. 17] was introduced 
into the Flouse of Lords, intituled " An Act to authorise a Court to prohibit the 
" Publicatiou of Indecent Evidence " It was introduced by the Lord Chancellor, 
the Earl of Halsbury, and was read a second time on the 20th March of that year. 
(Hansard, vol. 38, 4th series, 1434.) 

The first clause of that Bill is as follows : — 

" Where a judge of the High Court is of opinion that any evidence given at 
any trial before that judge is of such an indecent character that the publication 
thereof is likely to be prejudicial to public morality, the judge may order that 
such of the evidence as is specified in the order shall not be published, and any 
person who publishes or is a party to the publishing of such evidence in any 
newspaper, periodical, book, or any other public manner, in contravention of 
such order, shall be guilty of contempt of court and punishable accordingly." 

The second clause applied the Act to Scotland, and the third gave a short title to 
the Act. Although it was read a second time on a division of 48 to 21 and was 
committed to a Committee of the whole House, it does not appear that it was further 
proceeded with. It was supported by the late Lord James of Hereford, the late 
Lord Selborne, the late Lord Norton, Lord Lansdowne, the Bishops of London and 
Manchester, and the late Lord Salisbury. It was opposed by the late Lord Coleridge, 
the late Lord Russell of Killowen and Lord Rosebery, and the late Lord Herschell. 

479. In Scotland, the Court acts on the view that it is entitled to hear in camera 
any case, civil or criminal, which in its opinion it would be detrimental to public 
morals to hear in public, or in which a public hearing would be prejudicial to justice. 
AU criminal cases involving sexual crimes are heard in camera, and the power to hear 
civil cases in camera is freely exercised. In all cases the judgment or verdict must 
be given in public. 

Foreign Laws. 

480. Before proceeding to consider the views presented to us and the evidence which 
has been given before us on the subject, we think it desirable briefly to refer to the 
provisions in the laws of foreign countries and the colonies with regard thereto. There 
will be found in Appendix XVI., pp. 128-36, copies of the returns supplied to the 
Commission by the Secretary of State for Foreign Affairs, in response to the inquiry, 
made by the Secretary of the Commission on behalf of the Commissioners, if he would 
be good enough to cause inquiries to be made in foreign countries as to " whether 
" there are any, and if so, what laws, regulations, or rules dealing with the publica- 
" tion in the public press of reports of proceedings in divorce and matrimonial causes." 

481. We set out a short summary of the information furnished. 

In Austria, aU divorce and matrimonial proceedings are heard in public, but the 
Court has power to hear such cases in camera, in the interests of morality, public 
order, or justice, or on the application of a party, if private family affairs have to be 
proved, though in every case the verdict must be given in public. 

Publication of proceedings heard in camera is prohibited under section 309 of the 
Austrian Penal Code ; otherwise there is no restriction on publication. 

In Belgium, there are no special rules and regulations on the siibject, but the 
witnesses in divorce cases are heard in camera. 
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In Denmark, there are no special rules or regulations, but the Supreme Court 
has power to hear in camera in its discretion. 

In France, on the other hand, the matter is dealt with specifically. By Article 239 
of the Civil Code, publication in the press of proceedings in actions for divorce is 
prohibited under penalty of a fine of from 100 fr. to 2,000 fr., as provided by 
Article 39 of the Law of July 30, 1881. Publication of judgments is permitted. 

In Germany, the Court has power, which is usually made use of in matrimonial 
cases, to hear in camera if, in its opinion, harm may be done to public morality, or to 
the CommonAvealth (Dr. Neuhaiis, 42,839), and by section 184 (b) of the Criminal 
Code, publication of proceedings heard hi camera is prohibited. 

In Greece, there are no special laws, rules, or regulations, but it is stated that 
Article 21 of. the Press Law of the 6th September, 1833, which prohibits the publication 
of anything hurtful to religion or public morals, would render possible the suppression 
of such reports, if any appeared. 

In Italy, where the Courts have no power to grant a divorce a vinculo but only 
a mensd et thoro, in contentious proceedings the Court has power to try in camera all 
cases Avhere publicity may be dangerous to public order or morals by reason of the 
nature of the ease, and publication of any proceedings heard in camera is prohibited. 

In The Netherlands,^ divorce and matrimonial causes are heard in camera, so that 
it is impossible to publish reports of proceedings in the press. 

In Norway, no special regulations seem formerly to have existed with regard to 
divorces which were, as a riile, granted by Royal Licence. By the 11th paragraph of 
the Law of August, 1909, however,' divorce and matrimonial causes are heard m camera, 
and the Court has power iinder paragraph 131 of a Bill regarding the courts of justice, 
which was before the Storthing in 1910, to prohibit publication, if it thinks fit. 

In Portugal, recent changes have effected great alterations in its law, and we are 
not able to say from the material before us what is the exact position with regard to 
the matter, but we understand that in divorce cases the Court has discretionary powers 
according to the nature of the cases, and that in nullity cases the publication of any 
part of the proceedings, other than the decision of the Court, is prohibited. 

In Russia, all proceedings in divorce and matrimonial causes are conducted before 
'the Ecclesiastical Consistories, which sit in camera, and by the Russian Penal Code, 
Article 1038 (1), vol. XV. of the " Corps des Lois," and the Press and Censure Statute, 
Article 78, a^oI. XIV. of the " Corps des Lois," publication of all reports of proceedings 
which are conducted in camera is forbidden. 

In Spain, where the Courts have only power to grant divorce a mensd et thoro, in 
the Civil Courts the court has power to hear in camera, and in the Ecclesiastical Court 
such trials generally take place in camera. 

In Sweden, the press has full power to publish the reports of all proceedings in the 
courts, but in some circiimstances there can be no publication of such causes, without 
the consent of the parties if they are alive, or if they are dead, for 50 years after they 
are dead. Otherwise a fair report is permitted, but anything in the proceedings Avhich 
is of a disgusting character or is highly offensive to modesty, or which concerns 
persons who are not parties to the case, and is unreasonably offensive or defamatory, 
may not be published, unless the judge so orders. 

As to Switzerland, in all cantons the Court has power to prevent the publication of 
cases, which could offend public morality, and in various cantons all divorce cases are 
always heard in camera. 

In the United States, there would appear to exist, generally, a feeling throughout 
that country antagonistic to any interference with the liberties of the press, so that the 
only restrictions on the right to publish divorce proceedings are those imposed in the 
interests of decorum or good morals. There are, however, in some States of the Union 
specific provisions with regard to the poAver of the court in such matters, Avhich will 
be found set out in the ansAvers to the questions submitted by Mr. J. Arthur Barratt to 
American jurists in various States of the Union (Q. 10, in Appendix XII.B., pp. 9C-115). 

482. As to our colonies, the matter has been the subject of legislation in Queensland 
and Xew Zealand. In Queensland, by the Matrimonial Causes Act, 1897, the court has 
power to hear a matrimonial action in chambers, and may forbid the publication of 
evidence taken thereat. In Ncav Zealand, by section 65 of the Divorce and Matrimonial 
Causes Act, 1908, in the Consolidated Statutes of Xew Zealand, the court may, on the 
application of either of the parties or at its discretion, if it thinks it proper in the 
interests of public morals, hear any matrimonial suit or proceeding in chambers, and 
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may at all times in any such suit or proceeding, wliether heard in chambers or 
open court, make an order, forbidding the publication of any report or account of the 
evidence or other proceeding therein, either as to the whole or any portion thereof, 
and the breach of any such order or any colourable or attempted evasion thereof, 
may be dealt with as contempt of court. 

483. It will thus be seen that in all those European countries as to which we 
have received information, and in certain States of the United States and in the tAvo 
colonies above mentioned, provisions exist of such a character as to impose much 
greater restrictions on the publication of matter tending to be prejudicial to morality, 
where they do not prohibit it entirely, than exist in England. Those laws either 
require cases of the character in question to be heard m camera, or give extensive 
powers to the j^idges of clearing the courts (with the result that, whenever a case is 
Jieard in private, there can be no publication of a report of it), or they prohibit 
publication. Certain of the Codes contain penalties which are inflicted for the 
infringement of these provisions. 

484. We have already alluded to the very limited powers which exist in England 
of hearing cases in camera in the Divorce Court. The only Statute, to which we have 
been referred, dealing with the subject of publication of such cases in England, is the 
Statute of 1888 (51 & 52 Vict. c. 64), the I.aw of Libel Amendment Act, 1888. The 
3rd section of that Act is as follows : — 

" A fair and accurate report in any newspaper of proceedings publicly heard 
before any court exercising judicial authority shall, if published contem- 
poraneously with such proceedings, be privileged : Provided that nothing in 
this section shall authorise the publication of any blasphemous or indecent 
matter." 

We may note that the recent Children Act, 1908, s. Ill, gives certain powers to 
courts of summary jurisdiction to hear cases in which children are concerned in 
private, and the Incest Act^ 1908, requires cases under it to be heard in camera. 

Consideration of the Subject. 

485. We are in a more favourable position than those who have previously made 
attempts at legislation on this subject, for we have had a full inquiry into the subject, 
and have been assisted in forming our conclusions by the great body of evidence, 
which has been presented to us. 

486. Two views were brought before us. One that the publication of reports of 
divorce and matrimonial cases is unnecessary and undesirable, and bad for the 
country. Several important witnesses, however, suggest that the anticipation of 
publication has little, if any, deterrent effect upon the commission of acts of immorality, 
though it may have an effect upon the course of the proceedings in court. The other 
that publication is in the general interest, and that the fear of public ex^Dosure is a 
deterrent to the commission of acts of immorality. 

487. The first view was supported by a body of evidence of great importance and 
weight given by a number of persons in what they consider the public interest. As 
an illustration, we refer to the evidence of Mr. E. Peacock, President of the Chief 
Constables Association. He presented the views of 98 Chief Constables in England 
who were, with one exception, unanimous in stating the deleterious effects, especially 
upon young persons of both sexes of the poorer classes, of the publication of the 
details of these cases (9288-98). 

We also refer to the evidence of Mr. Justice Bargrave Deane (834-43) ; and to the 
evidence of the Lord Chief Justice of England, which appears to be so important 
that we have set out below the questions and answers giving his views upon this 
matter. 

" 15,535. May I pass on to a very important matter, on which your experience 
will be of the utmost value ; that is the question of the publication of divorce 
cases ?— I have the strongest opinion about this. I have worked in a small way 
upon it for many years in connection with other people who have done more. 
We deal with this question from the wrong standpoint, I think. I consider there 



Digitized by IVIicrosoft® 



REPORT — PART XVII. 151 

ouglit to be the fullest publication of the names of the people who have got into 
the Divorce Court, to use a popular expression, against whom a decree has been 
made ; whether or not the names of people who have been found not guilty 
should be published is a diificult question. It depends largely on the wish of 
the person. In many cases it would be a hardship to say a case had been 
brought against a man and he had been acqtiitted, because many people will not 
notice the acquittal, but will think where there was some smoke there was some 
fire. I am dealing with the guilty people. The right course is to publish as 
publicly as you like the names where they have been found guilty either as 
co-respondents, or as respondents. The other things that ought to be published 
are the opinions, the judgments of the court, in important questions of practice, 
and those wiU be absolutely free from any objection. They are for the guidance 
of the profession." 

" 15,536. Those are allowed now ? — They, of course, should be published. 
I only mention that because the question has come before us in connection 
with criminal law, as to how far there should be reports of su.ch proceedings in 
the criminal courts, and the judges have resolved that the results of cases 
should be published, and that the opinion of the judge for the guidance of other 
people should be published. Once you have done that you do not want any- 
thing more from the point of view of publication. Now I come to the evil of 
it. I have had for years brought to my attention the mischief done by the 
reports in certain low-class papers of the details of divorce cases. You cannot 
touch them for indecency in the ordinary sense of the word, or for obscenity. 
There may be gross cases in which you might be able to, but I am speaking of 
those which do as much evil, I mean the accounts which are put in head-lines, 
'the ladysmaid's evidence,' and ' the housemaid's evidence,' which is followed 
up in these papers by a detailed account of question and answer ; of the servant 
going to the room and saying what she sees, and incidents which the prurient 
mind fastens on, which could do infinite harm to young people. It has been 
said in evidence before this Commission that cases have been known where 
absolute evil has been done by these stories being read by young people, and 
I cannot see the slightest ground for the publication." 

" 15,537. The only gro-ond suggested is that it is a deterrent to people ? — I 
do not believe it for one moment. I am afraid there are people who do not 
mind their name appearing in the court. If it be a deterrent, it is not as much 
so as the fact of a person appearing in the black-list as being guilty under 
circumstances which attract nobody. I cannot understand how that publication 
can be a deterrent." 

" 15,538. Your view is that the greater evil by far is the detailed accounts ? — 
Yes. I do not agree about it being a deterrent to the person who has come to 
the court as a guilty person. It is not a deterrent. The mischief done to the 
young is incalculable, particularly to boys and girls between the ages of 14 
and 18. This Commission has had accoimts, I believe true accounts, of the 
terrible extent to which immorality does exist between people of that age. It 
is largely promoted by this sort of publication. Ideas are put into their minds, 
and there is nothing to be gained by it. I want to remind you of what happens. 
They do not report every case with all these details, but in some of the papers, 
I am sorry to say frequently the Sunday papers, those that come out on Sunday, 
you Avill find extraordinary disclosures, and then there will be one case which 
will be taken, and all these suggestive details — I do not use the word ' indecent ' 
because the mischief is not done by the indecency of them, but by the sugges- 
tion. They are not obscene or indecent ; very few of them are within the case 
of Regina v. Hicklin and those sort of cases, but the mischief is done by the 
suggestions that are made: I have not been able to understand what public 
use could be obtained by boys and girls or anybody, servants particidarly, 
being allowed to read the details of some adulterous intercourse which has 
taken place at an hotel, or at some place which has to be proved for the 
Durpose of the court. I have watched this, and I have never seen any 
advantage, and the best of the Press entirely agree with this view. They do 
not publish those things ; it is only the papers that are cheap and do harm 
that publish the detail. Therefore it is not necessary in the administration of 
justice it should be done. We have never grappled with this evil with half the 
courage we ought to have." 
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488. Further, evidence was given as to certain detrimental effects, by the fear o£ 
publication in these cases, npon the proper administration of justice, e.g., deterring 
nervous persons from going into the vpitness box to support their cases ; hindering 
witnesses frora coming forward and giving evidence ; providing opportunities for 
improper pressure being put upon parties, either to stop their cases, or not to defend, 
or even to pay money to prevent exposure. 

489. It was also suggested to us that one of the worst results of permitting the 
details of these cases to be circulated, quite apart from the feelings and interests of the 
parties to such cases, is the fact that innocent children have the opportunity of reading 
the miserable details of their parents' lives which, although they Avould naturally 
become aware of a decree and its consequences, might never be brought before them 
unless by the public newspapers. 

490. We have also had a number of witnesses representing the Press who agree 
with most other witnesses in thinking that the pubhcation of minute details of these 
cases is an undoubted evil ; and who have told us that, while the abuse of publicity is 
mainly confined to papers of a certain class, yet that the better class papers think 
themselves compelled by the competition of others less scrupulous to give more 
particulars than they otherwise would. It is admitted that many of the readers of 
newspapers complain of the publication of these reports. 

491. The other view was, as stated above, that publication acts as a deterrent to 
the commission of acts of immorality, and that it was in the public interest that 
divorce cases should be fullj^ reported. 

492. Efforts were made to obtain the attendance of witnesses, to whom questions 
might have been directed Avith regard to Sunday and other weekly publications, but 
we have not been able to secure their attendance (the Secretary, 37.209 et seq., 
37,241-3). 

493. The evidence of the witnesses connected with the Press deserves careful 
study. We do not think we can usefully attempt within reasonable bounds to set out 
adl their views, and give all the reasons with which they supported their con- 
clusions. But we think it Avill be of use to indicate, from their evidence, to what 
extent suggestions were made for the amendment of the law and practice. 

The first witness was Mr. A. (i. Jeans, managing director of " The Liverpool Daily 
Post " and other Liverpool papers (37,259-37,437), who suggested (37,274) that the 
newspapers should not be permitted to give the evidence in divorce cases, biit simply 
the summing-up or judgment of the judge. This witness among other matters stated 
that which appears to be in accordance with the evidence of most of the witnesses 
who spoke on this subject, viz. : that, on the Avhole, the reports have been given as 
inoffensively as possible by the more reputable journals, but that there is a class of 
paper--chiefly Aveekly penny papers which have mainly a working-class circulation — 
which gives great prominence to and pretty full details of such reports. 

Mr. Russell Allen, proprietor of " The Manchester Evening News " (37,438-37,551), 
had no hesitation in saying that the proprietors of newspapers, who have a proper 
sense of their responsibilities, would welcome regulations, which would keep the 
reports of divorce cases within such limits as to be harmless to the public, without 
shielding the guilty parties from the publicity they deserved (37,446). He suggested 
(37,447-8) that there should be an official reporter connected with the court, who 
would know what was proper to give, and to whom others might apply, and thus 
competition would be avoided. 

J\Ir. John Thomas Smith, ( 'hairman of the Central London Branch of the National 
Union of Journalists (37,552-37,665), did not suggest direct interference ^vith 
reporting, but thought (37,581) that, if societies of newspape]- owners and the various 
kindred organisations throughout the country are appealed to, they could do some- 
thing to stop the publication of extremely offensive details. 

Mr. Charles Moberly Bell, the late managing director of " The Times," (37,666- 
37,816), suggested (37,685) that it would be possible for the Divorce Court to 
exercise an indirect but effective control over reports, if the publication of any such 
report were forbidden, unless signed by one of a corps of reporters licensed by the 
Divorce Court to report, and whose licence could be revoked. 
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Mr. H. A. Gwyaue, editor of "The Standard" (37,817-37,949), thought (37,819) 
that the greater number of journalists do not approve of legislation in matters which 
concern the conduct of their papers, and that the difficulties in the way of legislation 
will be so enormous as to render it almost impossible ; would see (37,827) no 
objection to the court closing its doors in any case of an offence of a sexual 
character ; found, from inquiry among his colleagues and friends on the press as to 
what rules govern their conduct, that they are practically unanimous in keeping out 
anything of a sordid and filthy nature (37,828) ; thought that the restriction of 
publication to the judgment or summing-up would meet the case (37,828-9) ; thought 
it was on the lines of education that progress towards the elimination of obscene, 
filthy, and suggestive matter in the press will be best and most thoroughly attained 
(37,835) ; and said that, as far as he was concerned, he should be delighted to see all 
reports of these cases cleared away by law (37,881-97). 

Mr. Harold Hodge, editor of "The Saturday Review " (37.950-38,059), proposed 
three alteruatives, either no report, or a report of results, or a report supervised in 
some way (37,955-6), and he preferred no report. 

Mr. J. S. R. Phillips, managing editor and editor-in-chief of " The Yorkshire Post " 
and its other papei-s (38,060-38,248 and notes in Appendix XVIL, pp. 136-40), was 
generally against legislative restraint on publication, but was opposed to the publication 
of any matter which is obscene or indecent (38,083), and thought there may be an 
excess in the amount of publication of reports, and he would not deny that there is in 
some cases ; he did not see how to limit it, without going further than he would think 
desirable, that is, how to limit it by legal means ; it can be limited by editorial 
discretion ; that is one way (38,084). He thought there ought to be a somewhat 
stricter rule in regard to the checking of the publication of indecent matter, and 
would support any change in the law or any additional strictness of administration, 
which would deal with that all round (38,101, 38,151, 38,177). 

Mr. John St. Loe Strachey, editor of " The Spectator " (38,249-38,273), suggested 
that it shoiild be the practice of the judge, whenever he is of opinion that the reporting 
of evidence or of statements by counsel would be injurious to the public interest and 
contrary to good morals, to indicate to the reporters and to all persons present in 
court that such-and-such testimony by witnesses or statements by counsel ought not 
to be published in the press or elsewhere, and that he would treat the publication of 
the passages as contempt of court (38,252). 

Mr. Sidney Low, formerly editor of " The St. James' Gazette " (43,339-43,393), 
mentioned several alternatives, but in answer to Question 43,367 said, "I suggest 
" that the way out of the difficulty is to prohibit full publication by the newspapers 
" and to substitute a brief official report. I think that is the way out." 

Mr. W. T. Stead, late editor of the "Review of Reviews " (43,394-43,470), had no 
objection to the prosecution before a jury of any book, magazine, or newspaper which 
publishes obscenity, even in a privileged law report, unless it can be proved that 
without such obscenity the law could not be intelligently reported (43,403), but would 
otherwise rely on the force of public opinion and moral suasion and the discretion of 
the editor (43,403-22, 43,445). Bi^ l^ , 

Mr. C. P. Scott, editor of "The Manchester Guardian" (43,471^43,528), while 
admitting that a very great deal is published which is to be extremely regretted and 
is extremely reprehensible, appeared to attach primary importance to the freedom of 
the Press, and thought that on the whole the disadvantage of any restriction would 
outweigh the advantage, and that aU the suggestions made to the Commission seemed 
to him either undesirable or impracticable (43,500 et seq., 43,517), but that the law 
against obscenity should be enforced (43,512). 

Mr. David Edwards, managing director of the Nottingham Daily Express Company, 
Ltd., and formerly general manager and editor of " The Daily News " (43,529-43,559), 
favoured reports 'of divorce cases being published, giving anything that is of value 
from a legal point of view, or which might be of value in the case as governing 
certain aspects for reference in similar cases, and would have no personal objection 
to go the length of abolishing any report of any kind whatever of a divorce case, but 
does not advocate it (43,547-50). 

494. With the evidence before us, we take it as established that the evils of excessive 
publication are real and serious. When we come, however, to consider the remedies, 
we are confronted with a great variety of opinions. On the one hand, it is admitted 
that the liberty of the Press should be exercised for the public benefit, and is not so 
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exercised when it is used to disseminate among the masses of the people literature of 
a demoralising tendency ; on the other hand, there is a genuine anxiety lest, in seeking 
to cure this abuse, we should obstruct the free play of a healthy public opinion. 

495. While recognising to the full the force of the public sentiment in favour of the 
liberty of the Press, we are yet of opinion that, in the special class of cases we have 
to consider, the general privilege of the publication of reports is not adequately limited 
by the said third section of the Act of 1888. 

496. The question then is, how should the evil be dealt with? Various suggestions 
have been made as to the prevention or limitation of reports. 

Two things have to be borne in mind. First, the effect upon the public of the 
publication of these details, and second, the difficulty of properly administering 
justice in this class of case in open Court, where witnesses have frequently a difficulty 
in giving their evidence. 

497. We recall the facts already mentioned. It is the practice to take certain 
exceptional cases in camera, for instance, nullity cases on the ground of impotence. 
This practice has always existed in the Ecclesiastical Courts, which Courts seem to 
have acted on the principle that they had power to hear any case in private, if they 
chose to do so. Another instance of cases, which are by Statute to be heard in camera, 
are those under the Incest Act of 1908. 

Again, there is the decision of the late Lord St. Helier (Sir Francis Jeune), in which, 
as we understand, he considered that, in the interests of decency, or in the interests 
of justice, where the case could only be properly tried in camera, he had power to 
close the court. 

This was a case reported in L.R. [19031 P. 144, under the title of D. v. D. ; 
D. Y. D. and G. 

The headnote is as follows : — 

" The court possesses inherent jurisdiction to order any case to be heard in 

camera in a suit for judicial separation by a wife the particulars in which 

disclosed allegations of filthy practices, but in which no suggestion was made of 

sodomy or bestiality. The court, notwithstanding the fact that with the wife's 

suit had been consolidated a suit by the husband for dissolution of the marriage 

on the ground of the wife's adultery with the co-respondent, ordered, with the 

consent of all parties, that the case should be heard in camera by a judge 

sitting with a special jury." 

Lord St. Helier in his judgment referred to the difficulty he had felt in hearing such 

cases in public, and to the difficulty of not being able to press questions to the extent 

that they might be pressed, because of details which no right-minded person would 

wish to press before a mixed audience of men and women. He said that, " If justice 

" cannot properly be done by hearing a suit in public, the court is justified and has 

** power to hear it in camera." 

498. It seems probable that, although there is no statutory power to close the court, 
if a trial cannot be properly conducted with decency and justice, the judge has 
inherent power to order the court to be closed, a power, however, which he would feel 
some difficulty in exercising unless he felt himself backed by express statutory enactment. 
Lord Halsbury, in the debate on the Publication of Indecent Evidence Bill, 1896, said 
on this point : — 

" It had been held that the Lord Chancellor or the judges having jurisdiction 
in lunacy, had power to sit with closed doors in lunacy, and it had also been 
held that the Court of Chancery had power, when deahng with its wards, to hold 
its inquiries with closed doors. These cases were not exceptions to the general 
rule, because, in the ordinary sense, the administration of justice was not 
concerned. The only other case he was aware of, of po^ver to try a case with 
closed doors, was that where the object of the action might be absolutely 
destroyed by the hearing in ^public. He was not aware of the right of the 
Divorce Court to sit in camera." 
Lord Halsbury _ did not consider that a case could be heard in camera by the 
consent of the parties. 

499. We may here notice that the Act of 1888, the clause of \vhich is above set 
out, uses the words " indecent matter," 
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Reputable newspapers in this country wliicli liave regard, lor their duty towards 
the community do not publish reports of an indecent character, and, indeed, it would 
be generally difficult to find, in any newspaper, reports which can be strictly called 
indecent within the meaning of positive legislation, so as to subject the offenders to 
prosecution. But where prominence is given to reports of divorce and matrimonial 
cases, and they are reported in detail, the reports dwell in an excessive degree upon 
sextial relations, and tend both to bring marriage into disrespect, and to create a 
demand for reading of this character. 

oOO. Among the suggestions which were made to us were the following : — 

(1) The exercise of discretion by the judge as to what should be reported, which 
Avould involve revision by him of the reports ; (2) revision of the reports by an official 
appointed for the purpose ; (3) reporting by official reporters ; (4) reporting by licensed 
reporters. 

In substance, these suggestions, and possibly others of a similar character, involve 
the revision of reports, so that no suggestive details shall appear in them, and a large 
restriction upon the present rights of the Press. 

501. None of these suggestions appear to us either practicable or desirable, and 
we do not recommend their adoption. 

502. Some other suggestions were made but, in our opinion, the only practicable 
alternatives, which can profitably be considered, are : — 

(1) Hearing in camera, which necessarily involves the prohibition of pul)lication. 

(2) Hearing in open court, with prohibition of publication. 

(3) Hearing in open coizrt, with prohibition of all reports, except a record of the 

names of the parties, the charges made, and the result. 

(4) Hearing in open court, without prohibition of publication, but with restraint 

of such publication as is beyond all necessity in the public interest and is 
deleterious to public morals. 

503. As to the first method, we think that it is opposed to general English 
sentiment, and we do not recommend its adoption, except in cases which are at 
present heard in camera, and in other cases which, if our recommendations be a<lopted, 
ought to be heard in camera, e.g., nullity on the ground of non-disclosed disease. 

504. With regard to the second and third methods, we consider that there are 
many difficulties in the way of complete prohibition of publication of reports of cases 
heard in open court, even if the jurisdiction of the court remain as at present. 
Such prohibition would, in our opinion, be contrary to the general principle that 
that which is heard in public should be open to general reporting. 

505. But there is another reason affecting these methods, which we do not think 
was in the minds of those who gave evidence upon the point. Under the present 
system, the great mass of the cases heard in the court are cases of divorce on the 
ground of adultery. But if the other causes which we have recommended or any of 
them should be introduced as grounds of divorce, cases of adultery will no longer be 
the only cases which are heard in the court-: cases will be heard in which no sexual 
details will be involved, and cases of divorce on the ground of adultery will only 
form part of the general work of the court. 

Cases of desertion, cruelty, insanity, drunkenness, and imprisonment do not 
necessarily involve any unpleasant details of a sexual character. They would not 
necessarilv excite any morbid curiosity, and there is no special reason for applying 
to them a principle different from that which is applied to the hearing of any 
ordinary case heard in court. It foUows, therefore, that evidence, which had in view 
the cases that now form the chief business of the court, does not apply equally to other 
cases, which will arise if the recommendations of this Report are adopted, and we 
think that publicity will be an important element in the new jurisdiction that we 
propose. We are, therefore, unable to recommend either complete prohibition of 
publication, or limitation in the manner suggested in the third method. 

L 2 
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506. The fourth method suggested would, however, in our opinion, meet the 
difficulties of the matter, and the only question then would be in what manner and to 
what extent should restraint be imposed. 

Conclusions. 

507. AVe think that the following suggestions would meet the difficulty. 

508. It seems possible that a judge hearing a case or any proceeding has power 
to close the court for the whole or part of a case, if the interests of decency, morality, 
humanity, or justice so require. This power at present remains in a somewhat 
vague condition, and judges feel difficulty in acting upon it without express statutory 
provision. 

Our first suggestion is that such a power should be expressly conferred by Statute. 

509. A power of this character was exercised, as already stated, by the Ecclesiastical 
Courts, and is still exercised in nullity cases on the ground of impotence, which ai'e 
not suitable to be heard in public. Other cases may arise under our recommenda- 
tions which may require the exercise of such a power, e.g., nullity on the ground of 
non-disclosed disease, &c. 

510. We may further illustrate the need of such a power in this way. In many 
cases of sexual misconduct, the details may be so contrary to the interests of decency 
and morality that they ought not to be heard in public nor be published. In some cases, 
where children are giving evidence against a parent, it may be contrary to the dictates 
of humanity that they should be compelled to give their evidence in pubhc ; and 
again, in some cases it is practically impossible for some witnesses to do adequate 
justice to their evidence, if they are compelled to give it in a crowded court, and 
justice seems to dictate that the judge should be enabled to take their evidence 
in circumstances which would be free from this embarrassment ; and, again, such 
a power might enable the parties to produce evidence from persons who, for various 
reasons, refuse to give evidence at all under present conditions. 

511. Apart from the cases, which it maybe necessary to hear in camera, there 
are other cases in which portions of the evidence, correspondence, documents, or 
speeches may be unsuitable for publication in the interests of decency or morality. 

The second suggestion is that statutory power should be given to a judge to order 
in court during the conduct of a case or proceeding, or at its conclusion, that the 
portions of the evidence, &c., of the character referred to must not be reported or 
published. This second suggestion is in accordance with the great weight of the 
evidence. 

512. The second suggested course will be rendered easy by the adoption of the 
third suggestion made later, though it would not be so practicable under the present 
system of reporting and publishing as a case proceeds. 

513. The ground for closing a court, or of making such an order as aforesaid, 
should be stated by the judge at the time. The judge in exercising those powers 
should have regard to the possible effect on the character of individuals who may 
be brought into the proceedings. 

514. The third suggestion is that there should be no publication of the report 
of a case or proceeding until after it is finished. 

An imhealthy and unnecessary interest is created in cases, which are prolonged 
by the continued pubhcation day by day of the account of the proceedings, assisted by 
posters drawing attention to them ; persons who have no real interest in the case 
are thereby attracted to the court ; and a case reported in this way attracts far more 
attention than is reasonable. 

The only possible objection that we can see to this course is that in some cases 
It IS possible for persons to come forward as witnesses who might not be able to 
do so, if a case were only reported after it was over. But we believe that this is a 
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matter of very rare occurrence, and that this objection is entirely outweighed b}^ 
the general considerations on public grounds which We have presented. Moreover in 
these cases the King's Proctor will have power to intervene, if matters which ought 
to have been before the court are afterwards drawn to his attention. 

^Ve venture to hope that the Press generally will be disposed to welcome this 
suggestion, as considerably reducing the space which they require to give at present 
to reports of cases lasting for a considerable time. The effect would be largely to 
reduce reports of sensational cases, not only in the daily press but also in the weekly 
papers, which probably utilize the daily reports in order to make up their weekly 
edition. 

515. The fourth suggestion is that publication of pictorial representations, 
whether produced from photographs, drawings, or otherwise, of parties, witnesses, 
or others concerned in divorce and matrimonial cases should not be permitted. 

On August 9th, 1906, Lord Gorell, then President of the Divorce Division, in order 
to pxit a stop to a practice which had grown up, directed that sketching in court 
would no longer be permitted, on the grounds (which he pidjlicly stated) that he 
was convinced that many persons who have to give evidence in cases in the court 
were embarrassed and rendered more self-conscious and nervous than they otherwise 
Avould be to an extent which affected the proper giving of their evidence, and that 
this acted to their prejudice, and might thus interfere with the due administration of 
justice. He said, further, that pictorial illustrations, which may draw attention to 
divorce cases, are not necessary, nor can they be said to be really desirable in the 
public interest, but the action he proposed to take was on the grounds already stated ; 
that he did not suppose that it had been realised how the taking of these sketches 
might affect the witnesses in the course of the cases, and that he expected that he had 
only to intimate how the practice might affect trials there, and those who have hitherto 
followed it would realise the effect which he and his brother Judge thought it had, 
and Avould cease from the practice. (The Times, 10th August, 1906.) 

The rule only applied, in terms, to sketching in court, but intimation was after- 
Avards, on 12th March, 1907, given to the effect that the President and his brother 
Judge . entertained a strong opinion as to the tmdesirability of directing special 
attention to cases in the Divorce Court, by illustrations taken, either in or out of court, 
principally on the ground of the effect which they have on the proper trial of cases in 
the court, and also on the ground that it is not in the public interest that such 
illustrations should be published. The President further stated that it had been a 
source of gratification to him that his views on the subject had met with acceptance 
and been acted on, and that he was satisfied that a very distinct and noticeable benefit 
to the administration of justice in the court had resulted, that he had been informed 
that since last August in only one or two instances had any such illustrations appeared, 
and he had some ground for supposing that these may have been due either to 
inadvertence or to misappreciation of what he had intended to convey, and hoped that 
after this statement it would not be necessary to refer to the matter again. {The 
Times, 13th March, 1907.) 

Since that time we understand that not only has the rule laid down been generally 
observed by the Press, but that they have theirjselves voluntarily accepted and acted 
upon the suggestion made, so that illustrations even from sources obtainable outside 
the court have practically ceased. 

Our fourth suggestion, therefore, will only declare what is now commonly acted 
on, but will prevent the publication of these illustrations by anyone who chooses to 
depart from the course adopted by the Press generally. 

516. We recommend that any publication relating to a case heard in camera, or 
to that part of a case which may have been heard in camera, which infringes the 
provisions made for giving effect to these suggestions, should render the person 
infringing liable for contempt of court. 

517. This recommendation, however, is not intended to affect such rights, if any, 
as may exist of reporting without names in recognised legal publications such legal 
points as occur in cases before the courts. 

518. It is difficult to draw any conclusion from the experience of other cotintries. 
A rule of privacy for the Divorce Court may follow either from a fear of contaminating 
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the public mind, or from a lenient view of matrimonial offences and a general 
disposition to regard the dissolution of marriage as a private affair of the parties 
concerned, in which the public has no interest, and the characters of the litigants 
are not at stake. The English view is that divorce is a grave matter, which con- 
cerns the public as well as the parties, and in the English courts the characters and 
the future prospects of the litigants are seriously at stake. This establishes a 
presumption, which we feel it impossible to ignore, in favour of publicity for divorce, 
as for other legal proceedings. 

At the same time, we have been greatly impressed by the evidence which has 
been laid before us as to the corrupting and demoralising consequences which follow 
from an excess of publicity in this class of cases ; and while proposing certain safe- 
guards and limitations which we believe will greatly mitigate this abuse, we should 
like further to express our hope that the proprietors and conductors of newspapers 
will do their utmost of their own free will to check what they have acknowledged 
to be a serious evil. The witnesses, who have appeared before us on behalf of the 
newspapers, have been unanimous in condemning the excess of this class of reporting, 
and many of them have deplored the competition which, as they think, compels them 
to do more than they would desire to do, if thej^ were free agents. We feel confident 
that the attention which has been drawn to this subject will strengthen the hands of 
those who desire to raise the standard in this matter, and help them to exert their 
influence on the side of moderation. 

519. If it should be found that the provisions we have proposed have not the effect 
which we anticipate, it ma^^ be necessary for the Legislature to strengthen the law 
further in the direction of prohibiting reports which are deleterious to public morals. 

520. Our functions in this report, so far as publication is concerned, are limited to 
recommendations with regard to the publication of reports of matrimonial cases and 
applications for separation orders ; we have already made some suggestions with 
regard to separation orders, and have now expressed our views with regard to 
matrimonial cases ; but these matters form, in our view, only part of a much larger 
question as to the reporting of civil and criminal cases, which may contain matter 
deleterious to public morals. If any general legislation on this subject should at any 
time hereafter be introduced, the whole subject would naturally be dealt with. At 
present we make the suggestions aforesaid for the purpose of dealing with the 
particular classes of cases, which we have imder our consideration. 
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PART XVIII 

The Position of the Clergy of the Church of England. 

521. We have already set out the 57th and 58th sections of the Act of 1857 (p. 16), 
which provide that no clergyman of the Church of England shall be compelled 
to solemnize the marriage of any person w^hose former marriage may have been 
dissolved on the ground of his or her adultery, but that, if any minister of any 
church or chapel of the said Church shall refuse to perform such ]narriage service 
between any persons who but for sucli refusal v\ould he entitled to have the same 
service performed in such church or chapel, any other minister of the Church of 
England, entitled to officiate within, the diocese in which such church or chapel is 
situate, may perform, such serAace in such church or chapel. 

522. It will be noticed that these clauses only dealt with the re-marriage of a person, 
whose previous marriage has been dissolved on the ground of his or her adultery. 
The Bishop of St. Albans (Vol. II., p. 3-10 et seq) pointed out the difficulties which at 
present arise, where a man or woman has obtained a divorce outside England on 
grounds not recognised by the Act of 1857, and desires to enter into a second 
marriage in church in England. He referred to a letter expressing the opinion of 
his Chancellor on the points, and stated that the provisions of that Act only applied 
to divorces in the English Divorce Court. 

The following passages from his Lordship's evidence summarise his views on the 
position sufficiently for present purposes : — 

"21,111. . . . I only wish to say this (because I wish to confine my 
evidence to this particular point — the liability in respect of taking marriages of 
divorcees), I want to say just this. First of all, it is felt by a great many of 
the clergy to be a very serious grievance that they are obliged to marry anyone 
who has been divorced. It is almost unanimous, I think, the feeling that the 
guilty person in a divorce case ought not to be married in church, albeit if 
by the Divorce Act the guilty person is able to force such a marriage if any 
clergyman can be found to do it. But if the law were to go further, and to 
extend the grounds on which divorce is given, and if, further, the law is, as my 
Chancellor, Mr. Kempe pronounces it, and a clergyman is now bound to take 
such a marriage, and the only way in which I can help him is by vetoing a prose- 
cution which may be brought to bear upon him in the Ecclesiastical Courts, 
then I can only say that the relations between Church and State will be 
strained to their very last possible point. I do not hesitate to say for myself 
that the conclusion which I have been coming to for a long time, a conclusion 
which many others besides myself have come to (it is not a conclusion which 
will be very palatable to every one, but it is a conclusion which I have seriously 
come to) that the only final solution is to be found in universal civil marriage, 
the religious bodies being free to lay down their own rules with regard to the 
bestowal of the Church's benediction." 

" 21,112. I might supplement by siiggestion your two cases of divorce which 
you mentioned — one American people and the other Ceylon people— by the case 
of Scotland. I dare say you know that divorce can be obtained there by 
domiciled Scotch people on the ground of malicious desertion alone ? — Yes." 

" 21,113. What you have been saying, I take it, would apply very forcibly to 
that class of case ? — I think so." 

" 21,114. If one of those parties desires afterwards to be married in England, 
it is analogous to the two cases you have given ? — It is." 

" 21,115. That might very frequently happen ? — 1 have not myself come in 
contact with it, but I have no doubt it might happen constantly." 

" 21,1 16. I mean there is a ground there which at present is not recognised 
as a ground in this country ? — True." 

" 21,117. How does what you have been good enough to put before us bear 
upon the position in case the English Divorce Act extended the grounds (a new 
Act extended the grounds) to such cases as are at present recognised in some 
other countries ; for instance, to take the concrete case of malicious desertion ? 
—I venture to think it would so strain the relations between Church and State 
that you would have an absolute refusal on the part of a great number of the 
clergy to take such marriages under any circumstances whatever. It is held 

L i 
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tliat while the essence of marriage is in contract, the blessing of the Church 
ought not to he asked for in cases where the divorce is granted on grounds 
which apparently are not recognised in the Word of God at all— in the Bible — 
and have never been recognised by the Church as a divine society ; and there- 
fore the clergy generally, if they were asked to take marriages, if the grounds 
of divorce were to be extended, I venture to say they would absolutely refuse 
— the great body of them." 

" 21,118. I think that is really all you wanted to put before us ?— That is all. 

" 21,119. May I sum it up iu this way : the position that the Church would 
be placed in, if divorce was granted on the grounds which they conscientiously 
think ought not to be permitted ? — Yes." 

" 21,156. {Lord Guthrie.) Now, Lishop, why cannot it be met by a protecting 
clause Avhich would prevent the. distinct situation you have put, and exempt 
clergymen fi-om either marrying in the case you object to, or admitting to the 
privileges of the Church in cases where you think privileges should not be 
given ?— I have no objection if that can be done ; whether it can be done the 
Commission must consider." 

"21,157. If it could be done, that would void the risk?— Yes, I admit if it 
could be done in a way to protect ministers of religion." 

" 21,158. Would your objection to marrying a divorced person who was 
innocent apply in a case where in a foreign country (a country outside England) 
a wife had got divorced for adultery alone ; would you equally exclude her ? — 
That raises rather the general question on which I should rather, if I may, be 
excused from giving evidence. I want to confine my evidence to this particular 
point." 

"21,159. But you would cover that case? — I should cover that case, but I 
wanted not to give evidence on that particular point." 

"21,160. No, I am, not asking that, my Lord, in the least. Do you know 
whether in the Scotch Episcopal Church there has ever been a refusal to marry 
an innocent person who has divorced her husband, or a man who has divorced 
his wife for clesertion ? — No, I have not heard it." 

" 21,161. {The Archbishop of York.) With regard to the suggestion made that 
there might be a protecting clause to protect the conscience of the clergy, does 
not the further difficulty remain that if there was any protecting clause some 
clergy might refuse to avail themselves of it, and celebrate marriages of the 
kind of which you have been thinking ? — If it were done to that extent as you 
suggest, it would be, I am perfectly certain, a very serious evil indeed ; I mean 
so serious, that if some of the clergy were to marry persons who were known to 
be divorced on grounds which most of us would hold to be invalid, or insufficient 
for divorce, I am quite certain there woidd be such a strong feeling in the 
Church of England — so utterly strong a feeling — that again I say the relations 
between Church and State would be very much imperilled." 

" 21,162. So that really the strain would not be removed by merely a pro- 
tecting clause protecting such clergy who did not see their way to celebrate such 
marriages ? — It would not be an adequate protection." 

" 21,163. And would you say there was not only the conscience of the clergy 
to be considered but the consciences of the laity?- — Distinctly." 

" 21,164. And would not you say that a clergyman refusing to celebrate such 
marriages would give such offence as to make his position in his church very 
difficult ? — Perfectly true ; in this Hertfordshire case the clergyman solemnized 
the marriage, but gave very dire offence to some of his people by doing it." 

" 21,165. So I may take it that the protecting clause, as you have suggested, 
would be only some measure, but not an adequate measure, of relief ? — Yes, I 
agree to that." 



■*&^ 



523. The terms of our Commission do not entitle us to enter into a general inquiry 
as to the marriage laws in this country, nor into the important and large questions raised 
by the points indicated by the Bishop of St. Albans as to universal civil marriage and 
the general position of the Established Church towards questions arising out of the 
marriage and divorce laws. These matters must be left by us for the consideration 
of the Legislature. 
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524. An alteration in the Act of 1857 would, however, appear to be required, if our 
recommendations as to extending the grounds upon which divorce can be obtained 
should be adopted. The protecting clauses in that Act would then be inadequate, those 
clauses being confined in the manner already stated. Acting on the principle upon 
which those clauses were introduced, it \i ould follow that they would require extension, 
if the conscientious objections of those who object to divorce altogether, or on any 
ground other than adultery, are taken into consideration. The extended clauses 
should apply not onlv to divorces granted in England, but to those granted abroad. 

525. At the same time, whatever protection or measure of liberty may be provided 
for those who maintain the objections aforesaid, it must be remembered that there are 
others, both clergy and laity, who do not support them, and we think that freedom of 
opinioQ and action should be preserved to them. 



The Maurtage Laws. 

526. An inquiry into these laws and their worlcing is not authorised by the terms 
of our Commission, but many witnesses have attributed much of the matrimonial 
troubles, miseries, and misfortunes, which exist, to the present state of these laws, 
and have incidentally expressed themselves on the need for their improvement on 
the ground that they permit far too freely of improvident, reckless, and unsuitable 
marriages, which lead to disastrous results. They point to the power to contract 
marriage at an age too early ; to the need for further an d more stringent provisions as 
to obtaining the consent of parents or guardians to the marriage of minors ; to the 
need for more adequate public notice of intended marriages, and more publicity and 
formality in marriages before registrars ; to the waut of any provisions for ensuring the 
fitness of persons, mentally and ph3^sically, to marry, and that they have any adequate 
means of livelihood ; and to other matters which render a marriage unsuitable. 
Though we are not able to inquire into and make recommendations on this important 
subject, we have felt that its close connection with the subjects of our inquiry made 
it impossible to exclude the incidental statements to which we have referred, and 
that we ought to make this reference to the subject in our Report. 



The Effect of the Inquiry. 

527. The inquiry is confined to the state of the English law and its administration, 
but we feel that its effect will be recognised and felt outside this country. We 
have shown the diversity of law prevailing iu the United Kingdom and the British 
Dominions, as well as the laws of other countries. 

We have shown, as we consider, the unsatisfactory state of the law in England 
and its need of reform. A¥e have endeavoured to recommend reforms which, in our 
opinion, ought to be the foimdation of a reasonable law suitable to real human needs, 
and, if our recommendations be adopted for England, it may be hoped that in time 
they may be accepted throughout the Empire and possibly in other countries. The 
movement for uniformity of law, in certain respects similar to our own recommenda- 
tions, has already begun in the United States of America ; and, in view of the 
substantial identity of the matrimonial relationship and social position of the family 
among those nations which are European or of European origin, the hope may be 
expressed that uniformity of marriage and divorce laws may in the end be achieved 
among those nations, and that at any rate such uniformity may be reached throughout 
the British Empire among those subjects of the Crown with whom monogamy prevails. 
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SUMMARY. 

528. The main proposals in this Report may be summarised by presenting in d 
concise form the substance of the i-ecommendations which deal with the more important 
points which have been considered. The minor points, many of which deal with 
procedure and practice ?nd details, need not be here summarised. 

Recommendations on the more Important Points. 
I. — Under Part X. 

(1) That the High Court should hold sittings and exercise jurisdiction locally for 
the purpose of hearing and determim'ng divorce and other matrimonial causes by 
Commissioners appointed for that purpose. 

(2) That the country should be apportioned into districts corresponding with the 
present circuits of the High Court, subject to such modifications as might prove 
convenient, and a metropolitan district. 

(3) That there should be a Commissioner for each district or combination of 
districts who should be selected by the Lord Chancellor from among the county court 
judges or persons qualified to be appointed Commissioners of Assize, with power, if 
it were found necessaiy or convenient to have more than one Commissioner for 
a district, to add another. 

(4) That the Commissioner, while in office as such, should have all the powers of 
a judge of the High Court of Justice and all the jurisdiction of the High Court of 
Justice in these cases, subject to rules of practice as stated. 

(5) That the sittings should be at each place where there is a registry of the High 
Court, and at such other place or places at which the Lord Chancellor should think 
sittings may be reasonably required, and that registries should be established at such 
place or places with the necessary powers. 

II.— Under Part XI. 

(1) That the actual exercise of jurisdiction locally should in practice be confined 
to cases in which the joint income of the petitioner and the respondent is not more 
than 300L per annum and the assets not more than 2501. 

(2) That simplified procedure and practice for these cases as explained in detail 
should be adopted, special tables of fees and costs fixed, and provisions (as suggested 
in Part XVI.) made as to proceedings in forma pauperis. 

III.— Under PaH XII. 

(1) That the power of Courts of Summary Jurisdiction to make orders having the 
permanent effect of a decree of judicial separation should be abolished. 

(2) That the jurisdiction of Courts of Summary Jurisdiction to grant separation 
orders and maintenance orders should be preserved, but the exercise of such jurisdiction 
should be limited, so that orders should only be granted where they are necessary for 
the reasonable immediate protection of the wife or husband, or the support of the wife 
and the children with her. 

(3) That if it is or becomes necessary for parties to be permanently separated, 
application for that purpose should be made to the High Court by a simple process. 

(4) That jurisdiction under the Licensing Act of 1902 should be maintained, but 
limited to a period as stated in Part XIII. 

TV.— Under Part XIII. 

That amendments as recommended in Part XIII. be made in the Summarj^ 
Jurisdiction (Married Women) Act, 1895, and the provisions of the Licensing Act, 
1902, relating to separation in cases of habitual drunkenness. 

The principal recommendations in the said Part are. :- — 

1. That the grounds upon which orders may be made should be — 
(i) Cruelty by the respondent to the applicant. 
(ii) Habitual drunkenness on the part of the respondent, 
(iii) Wilful desertion by the respondent of the applicant without the 
consent or against the will of the applicant and without reasonable cause, 
(iv) Neglect by the husband to provide reasonable maintenance for the 
wife or her infant children whom he is legally liable to maintain. 
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2. That " cruelty " should be defiued as recommended, and should include the 

acts specified. 

3. That " habitual drunkard " should be defined as recommended. 

4. That orders on the grounds aforesaid may be applied for by either husband 

or wife. 

5. That the proposals made as to amendments as to the powers of Courts of 

Summary Jurisdiction and in their procedure and practice, &c., should be 
adopted, and among these — 

(i) That, if a permanent order become necessary, it should be left to 
the Superior Court to make such order either for judicial separation, or 
for divorce if the case is one in which there are grounds for divorce and 
that remedy be claimed. 

(ii) That no separation order made by a Court of Summary Jurisdiction 
should be continued for a period of more than two years from the date of 
the original order separating the parties. 

(iii) That separation orders should not be made in cases of desertion or 
neglect to maintain, but only maintenance orders. 

(iv) That an order for maintenance should be enforceable after seven 
days. 

(v) That the suggestions made as to enforcing payments under deeds 
of separation and of treating such deeds as ended in certain circumstances 
should be adopted. 

Y.— Under Part XIV. 

That the law should be amended so as to place the two sexes on an equal footing 
as regards the grounds on which divorce may be obtained. 

Yl.— Under Part XV. 

That the law should be amended so as to permit of divorces being obtained on the 
following grounds : — 

1. Adultery ; 

2. Desertion for three years and upwards ; 

3. Cruelty ; 

4. Incurable insanity after five years' confinement ; 

5. Habitual drunkenness found incurable after three years from first order of 

separation ; 

6. Imprisonment under commuted death sentence. 

YH..— Under Part XVI. 

(1) That amendments should be made in the law, procedure, and practice relating 
to divorce and matrimonial causes as suggested in detail, the more important amend- 
ments being : — 

1. That British subjects domiciled in England, but resident elsewhere in the 

Empire, should be permitted, if their cases can be tried in the place of 
their residence within the British Dominions, to have the decree registered 
in England ; and that the decree, when registered in England, should be 
operative, as if made in England, if made on grounds permitted by the law 
of England. (See Part XVI., Chapter I., on this subject.) 

2. That where the husband and wife are domiciled within the jurisdiction at the 

time of the commencement of the desertion of the wife, she may maintain 
a suit, as if the domicil remained what it then was, and that the provisions 
suggested as to other cases of change of domicil should be adopted. 

3. That the court should have jurisdiction to entertain any matrimonial suit by a 

wife, whose husband has been deported under the provisions of the Aliens 
Act, which the court would have been able to entertain, if the person so 
deported were domiciled in England. 

4. That whether habitual dnmkenness be made a ground for divorce or not, the 

High Court should have jurisdiction to deal with cases of separation on this 
ground. 

5. That where the courts of any other country, in the exercise of jurisdiction 

conferred upon them by the law of that country, declare a marriage mill, 
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the English court should be at liberty to pronounce it null also, even 
though it may have been celebrated in accordance with the law of the place 
of celebration. 
(). That a party should be entitled to obtain, and the court have jurisdiction to 
pronounce, a decree of nullity in the following cases, as more precisely 
stated in Part XVI., Chapter L, but for convenience summarised thus :— 
(i) Where the other party is of unsound mind at the time of marriage, 
or in a state of incipient mental unsoundness, which becomes definite 
within six months after marriage, of which the first party was then 
Ignorant, provided that the suit be instituted within one year of the 
marriage, and there has been no marital intercourse after discovery of 
the defect. 

(ii) Where the other party is, at the time of the marriage, subject to 
epilepsy or to recurrent insanity, and such fact is concealed from the first 
party, who remains ignorant of the fact at the time of the marriage, with 
a similar proviso to that last mentioned. 

(iii) AVhere the other party, at the time of the marriage, is suffering 
from a venereal disease in a communicable form, and the fact is not 
disclosed to the first party, who remains ignorant of the fact at the time 
of the marriage, with a similar proviso to that aforesaid. 

(iv) Where a woman is found to be pregnant at the time of her marriage, 
her condition being due to intercourse with some man other than her 
husband, and such condition has not been disclosed by her to her husband, 
with a similar proviso to that aforesaid. 

(2) That a party to a marriage should be entitled to apply to the court for an order of 
presumption of death, and to obtain an order, and on such order being made absohite, 
the applicant should be entitled to contract a valid marriage in the two following 
cases : — 

1. Where the other party has been continually absent from the first party for the 

space of seven years and shall not have been known by such party to be 
living within that time. 

2. Where a party to a marriage, who reasonably supposes the other party to the 

marriage to be dead, but the fact cannot be definitely ascertained, satisfies 
the court that there is reasonable ground for declaring the second party to 
the marriage to be dead. 

(3) That amendments be made in the procedure and practice of the court as 
suggested in detail, the principal amendments being : — 

1. That, while adultery be retained as a defence, the court should exercise its 

discretion to pronounce a decree according to the circumstances of the 
case. 

2. That defences in cases of judicial separation should be on similar footing to 

those in cases of divorce. 

3. That the 5th section of the Act of 1884 {see Part V.), which gives immediate 

rights to proceed for judicial separation or divorce, on non-compliance with 
a decree for restitution of conjugal rights, should be repealed. 

4. That the proviso in section 43 of the Act of 1857, and also that in section 3 of 

of the Evidence Further Amendment Act, 1869, should be repealed. 

5. That the court should make a decree absolute on the application of either party 

at the expiration of the proper time for the pronouncing thereof (unless 
there be an intervention in the meantime). 

6. That a decree al)soIute should he unimpeachable after the expiration of five 

years from the time when it -was made. 
7 That the court should have power, in its discretion, when a decree of separation 
is asked for on grounds found by the court which woidd justify a decree of 
divorce, to make a decree of divorce on the application of the respondent. 

8. That for the right to recover damages against a co-respondent there should be 

substituted a power to make orders against him or his property as suggested 
in Part XVI., Chapter III, and that provisions of a similar character should 
be made with regard to orders against a woman found guilty with a 
respondent husband. 

9. That all divorce and matrimonial causes should be heard before a judge alone. 
10. That the suggestion as to costs should be adopted, 
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11. That provisions as suggested in detail in Part XVI., Chapter III., should be 

made with regard to proceedings in forma pauperis. 

12. That the suggestions as to treating deeds or agreements for separation as at 

an end, and as to setting such documents aside, be adopted. 

13. That "we do not recommend any change in the law permitting the inter-marriago 

of guilty parties. 

14. That the suggestion with regard to preventing abuses in connection with 

Jewish divorces be adopted. 

Ym.~Under Pari XVII. 

That the suggestions made by us in Part XVII. with regard to limiting publication 
of reports of divorce and other matrimonial cases be adopted, those provisions 
being : — 

1. That a judge hearing a case should be expressly empowered by Statute to 

close the court for the whole or part of a case, if the interests of decency, 
morality, humanity, or justice so require. 

2. That power be given to a judge to order in court, during the conduct of a case 

or at its conclusion, that portions of the evidence, correspondence, docu- 
m.ents, or speeches, which are unsuitable for publication in the interests of 
decency or morality, must not be reported or published. 

3. That there should be no publication of a report of a case till after the case is 

finished. 

4. That publication of pictorial representations, whether produced from photo- 

graphs, drawings, or otherwise, of parties, witnesses, or others concerned in 
divorce and matrimonial cases should be prohibited, 

5. That any publication, which infringes the provisions made for giving effect to 

these suggestions, should render the person infringing liable for contempt 
of court. 

IX.— Under Part XVIII. 

That the protecting clauses in the Act of 1857 with regard to the position of 
the clergy of the Church of England should be extended, if the further grounds for 
divorce above recommended be added. 



CONSPECTUS. 

529. The recommendations, made in this Report and summarised above, may be 
conveniently grouped under the following heads, which show in general terms what 
is proposed : — 

(1) The decentralization of sittings for the hearing of divorce and matrimonial . 

cases to an extent sufficient to enable persons of limited means to have 
their cases heard by the High Court locally. 

(2) The abolition of the powers of Courts of Summary Jurisdiction to make orders 

for the permanent separation of married persons and the introduction of 
amendments with regard to their powers, procedure, and practice. 

(3) The placing of men and women on an equal footing with regard to grounds 

for divorce. 

(4) The addition of five grounds for divorce which are generally recognised as 

in fact putting an end to married life. 

(5) The addition of grounds for obtaining decrees of nullity of marriage in certain 

cases of unfitness for marriage. 

(6) The introduction of other amendments of the present law, procedure, and 

practice in a number of details. 

(7) The making of certain provisions with regard to the publication of reports of 

divorce and matrimonial cases. 

(8) The extension of the protecting clauses in the Act of 1857 with regard to 

the position of the clergy of the Church of England, if the further grounds 
for divorce above recommended be added. 
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530. We desire to express our recognition of the services rendered to the Com- 
mission by tlie Secretary (the Hon. Henry Gorell Barnes) and the Assistant Secretary 
(J. E. G. de Montmorency, Esq.). The arrangements made by the Secretary for the 
sittings of the Commissioners and the attendance of the large number of witnesses 
were most satisfactory, and enabled the proceedings to continue without any incon- 
venience or waste of time. The assistance of both Secretaries in the preparation of 
the Report and other matters has been invaluable. The summary of the laws relating 
to divorce in foreign countries and British Dominions, j^repared by the Secretary, has 
been extremely useful, and the memorandum on the history of the law of divorce 
prepared by the Assistant Secretary has been of much assistance to us, and we think 
will prove of general interest. 

We also wish to express our thanks to the Clerk to the Commission 
(Mrs. Billinghurst) for the unremitting attention and care she has shown in the 
performance of her duties, which have been very onerous. Miss Stewart's careful 
indexes will facilitate reference to the Evidence and to this Report. 

All which we humbly submit for Your Majesty's gracious 
consideration. 

GORELL (Chairman.) 
FRANCES BALFOUR. 
THOMAS BURT. 
CHARLES J. GUTHRIE. 
FREDERICK TREVES. 
H. TINDAL-ATKINSON.*- 
MAY TENNANT.t 
EDGAR BRIERLEY. 
J. A. SPENDER.^ 

2nd November 1912. 
H. GoEELL Barnes (Secretary.) 



Subject to note on p. 167. t Subject to note on p. 169. | Subject to note on p. 170. 

Digitized by IVIicrosoft® 



REPORT— NOTE. 167 



Note by His Honour Judge Tindal Atkinson. 

I fully concur in the suggestiou contained in this Report that the court appointed 
to try divorce cases should be the High Court, in courts presided over by certain 
county court judges put into commission for such purpose, or, if necessary, other 
Commissioners travelling through appointed circuits for the trial of matrimonial 
causes. 

I believe that procedure will give the necessary facilities to enable the poorer 
classes to obtain relief provided the Commissioners hold their sittings in a sufficient 
number of towns so that the courts are really accessible to and available for these 
classes in all parts of the country. 

In agreeing to this suggestion I am materially influenced by the consideration that 
it effectually meets the objection made by a considerable number of persons, many of 
them very influential, who, rightly regarding the marriage contract as being of the 
most solemn character not only affecting the parties to it but the welfare of the State, 
are of opinion that questions affecting the dissolution of marriage should be tried and 
decided in the Supreme Court. 

I desire, however, to record my opinion that should the Legislature at any time 
decide to confer upon the county courts this jurisdiction it will be exercised and 
justice administered with complete satisfaction. I think many of the eminent 
witnesses who gave evidence against this jurisdiction being given to the county 
courts have in their minds the position of these courts 25-40 years ago. 

Judge Woodfall declared in his evidence " that the description of the county court 
" as a poor man's court is erroneous. The county court is a poor man's court inas- 
" much as the poor man goes where the thing is cheapest, and as the costs are less 
" than in the High Court persons go there, but the county court has changed in the 
" last 25 years, and to label it the poor man's court is quite misleading. In the last 
" 25 or -30 years some 130 Acts of Parliament have thrown upon the county court the 
" most important jurisdiction. Very large and important questions are litigated 
" there constantly." I entirely agree with this statement of the learned judge. 

There is a very strong body of evidence in favour of this jurisdiction being 
conferred upon the county courts including that of the Right Honourable Sir David 
Brynmor Jones, K.G., M.P., the late Sir George Lewis, the President of the Law 
Incorporated Societies, Law Societies from different parts of the country, and many 
other important witnesses familiar with the present working of the county courts 
and what those courts are capable of doing, 

These courts offer substantial facilities (1) in regard to locality, (2) in that they are 
worked by registries affording ample scope for administrative proceedings, and (3) the 
poorer classes are familiar with and kaow how to obtain access to them. 

As regards the danger of collusion and matters in which the Kiug's Proctor might 
be required to iatervene, the Right Honourable Earl of Desart, who acted for a number 
of years as King's Proctor, said in answer to question 15,906, " I do not think there is 
" any objection to county courts from the King's Proctor's point of view." 

Another objection raised that divorce jurisdiction in the county courts will 
interfere with and preveat the proper carrying out of the primary work of these 
courts. I do not think this objection is well founded. Judge Austin of the Bristol 
Court and Judge Ruegg, who sits at Birmingham, were both of opinion that they 
could find time for the trial of divorce cases. The business of these two circuits is 
heavy, and they afford a very good test of whether the county courts generally are 
capable of disposing of divorce work. 

No doubt the present procedure of and the distribution of the work and sittings 
in the county courts require reform. The County Court Bill now before Parliament 
contains ample provisions to effect this necessary reform, but even if this Bill fails 
to become law the bringing of the County Court Bench to its full complement of 
60 judges provided by the County Court Act, 1888 _ (55 being only appointed at 
present), would enable these courts satisfactorily to dispose of such divorce causes 
which might be brought in them. 

Judge Sir W. Lucius SeLfe, who is opposed to divorce jurisdiction being conferred 
on the county courts, expressed his opinion that the appointment of these five additional 
judges would be sufficient for the purpose (see questions 2373 and 2374). It would, 
however, only be necessary to resort to this expedient if it wereionnd that divorce 
jurisdiction, as exercised in the county courts, acted to the prejudice of the general 
business of these courts. 
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In my opinion the statement in paragraph 106 of the Report given as a reason 
why the county courts should not have jurisdiction in divorce cases, \az. : " that the 
" recovery of small debts . . still forms a considerable part of the work" of the 
county courts may be misleading. The debts recoverable in the county courts 
extend to lOOL The statement, moreover, may imply that this duty is performed by 
the judges ; this is erroneous. This part of the county court work falls almost 
exclusively upon the registrars. Only in a very small percentage of the debts sued 
for is any defence raised, and these cases are taken by the judges unless the parties 
consent (which they frequently do) to actions for debt not exceeding 21. being disposed 
of by the registrars. 

I entertain a very strong opinion that in cases of urgency as to custody of children 
arising in divorce proceedings and the enforcement of orders as to custody if the 
district commissioner is not able to hear the application he might be authorised to 
empower the county court judge of the district to deal with and determine it subject 
to a right of appeal. 

The district commissioner may not be accessible in cases of urgency, and it is of 
the utmost impoi'tance that children should be removed, as soon as possible, from the 
influence of an immoral or brutal parent. Lord Mersey, the late President of the 
Probate and Divorce Division (Qs. 1321-3), referring to the custody of children said 
" that the county court judges should have poAver to enforce orders made by the High 
Court." 

I have recommended the delegation being made to a county court judge as the 
right of custody may be contested and orders made by commissioners may require to 
be enforced immediately. My opinion is that amongst local tribunals the county 
court judges are most competent to deal with these matters. The county courts also 
possess some powers as to the custody of children under the Guardianship of.Infants 
Act, 1886. However, if any substantial reason can be shown why in divorce pro- 
ceedings the county courts ought not to exercise this jurisdiction I can see no objection 
to the delegation being njade to a justice of the peace. 

H. TINDAL-ATKINSON. 
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Note by Mrs. H. J. Tennant. 

I have signed the Majority Report, notwithstanding a very real anxiety as to the 
effect of increasing the facilities for Divorce, and of enlarging its permissible causes. 
And I have done so mainly because I believe that Separation Orders, the general 
alternative offered to Divorce, work badly in working-class homes, and on the whole 
make for an increase rather than for a diminution of immorality. We have to consider 
housing conditions and economic circumstances which often do not make for clean or 
wholesome ways of life, and where the relief offered by Separation is not only 
inadequate, but positively mischievous. 

I do not ignore the fact that to extend the causes of Divorce or increase the 
facilities for its relief may in certain directions weaken the general regai'd for the 
covenant of marriage. But our great objective obviously is to secure as large an 
opportunity as possible for decent life, and as far as possible to exclude its opposite, 
limiting as much as we can — to name one definite plain evil — the number of illegitimate 
children. Where Divorce makes for that objective, on that side lies the balance of 
good. Where desertion or infidelity or cruelty have imposed an unduly heavy burden 
upon wife or husband, a situation is created, which in practice results commonly, not 
in a restriction, but in an increase of infidelity. Accordingly, where the cause is 
sufficiently grave to demand the relief of Separation, i believe that the alternative 
of Divorce should be permitted ; and I support the recommendation that desertion 
and cruelty should henceforth each be regarded as suificient grounds of Divorce. 
Indeed I feel desertion to be an even greater cause than infidelity — its general 
concomitant as it happens — since it nullifies and defeats all the purposes of marriage. 

I support the recommendation that insanity be made a cause of Divorce, because 
I feel it to be unlike any other illness or affliction, but I feel that the measure of 
relief to the sane partner is inadequate if it is applied only where the other is declared 
to be incurably insane. In my opinion, the wife of the intermittently insane and 
intermittently released husband demands just that protection which is afforded, 
automatically, to the wife of the permanently insane husband by the fact of his 
confinement. In the latter case a woman may not obtain relief under the recom- 
mendations made in paragraphs 290-2, until the insane spouse shall have been 
continuously confined for a period of not less than five years. But at least she 
is protected in the meanwhile against the calamity of bearing a child for whose sanity 
and future she coiild have little hope. The wife of a husband intermittently sane, 
and in that condition released, has no such protection. This, I am satisfied, is 
a matter of pressing anxiety to many working women, and I hope rehef may be found 
in amendment of the Lunacy Laws since the only alternatives. Separation or Divorce, 
though protecting the individual wife would almost certainly add to the number 
of defective illegitimate children and, incidentally, multiply the burdens of the State. 

I am unable to support the recommendation that habitual drunkenness should be 
a cause of Divorce, even with the safeguards suggested in paragraphs 313-4. I 
admit the force of the contention that drunkenness may be such, and so frequent, 
as to make married life intolerable. But where such drunkenness is actually 
approved dangerous to others its danger is sufficiently met by the recommendation 
as to cruelty (paragraph 261). 1 feel this trouble to be one in which the sober 
partner can and ought to help at the early stages especially, in a very great degree, 
and that there should be an no incentive, in these stages, to abandon the victim to his 
or her declension. Considerations of a wider nature demand not so much the 
alleviation of the sober partner as the salvation of the drunken. The State looses by 
every man or woman so disabled, and it is to its interest to avert the loss to itself 
rather than merely to alleviate its incidence to the individual. I venture therefore 
to indicate that, in my opinion, the State should endeavour, in the first place, to secure 
the rescue of the incipient drunkard. 

I am unable to support the recommendation in paragraph 322, that a commuted 
death sentence should be a cause of Divorce. 

I am unable to support the recommendation (paragraph 392) that the Court should 
have power, on the application of the respondent, to grant a decree of Divorce where 
only a decree of Separation is desired. I cannot feel that the guilty person should 
have any power to impose upon the innocent a remedy against which he or she may 
have conscientious scruples- And I cannot ignore the possibility that the existence of 
such a power might deter the innocent person from seeking a relief desirable alike 
on personal grounds and in. the wider interests of the children of the marriage. 

MAY TENNANT. 
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Note by Mr. J. A. Spender. 

I desire to submit a few notes adding to or qualifying the Majority Report with 
which otherwise I am in complete agreement. 

(1) Desertion. — I am in favour of making the period of desertion as a ground for 
divorce two years instead of three, as proposed in the report. 

(2) Imprisonment.— It does not seem to me worth while to make imprisonment a 
ground for divorce merely for the sake of meeting the few cases of commuted death- 
sentences. I am in favour of making all sentences of five years and upwards a ground 
for divorce, 

(3) Separation. — In addition to the power which it is proposed to give the Court 
to make a decree of divorce, on the application of a respondent against whom a decree 
of separation is asked for, I am in favour of giving such respondent the right, on 
application to the Court, of having a decree of separation converted into a decree of 
divorce after the lapse of two years. 

(4) The Publication of Reports. — In assenting to the proposal that the "inherent 
jurisdiction," which the Courts now claim, of hearing cases in camera should be made 
statutory, I attach the utmost importance to the definition and limitation of this 
jurisdiction by Statute, that the Courts should not slip into the practice of using it 
for the convenience of parties who desire to avoid pul^licity in cases presenting no 
exceptional features. The recommendation that the Judge should be required to 
state his ground for closing the Court is, in my view, an essential safeguard, and if 
the grounds are so defined by Statute that the parties will not desire to have recourse 
to them unnecessarily, I do not think that any unforeseen extension of this power 
need be apprehended. In any case, since the doctrine of an "inherent jurisdiction" 
to close the Court has been set up, and is implied in the present practice of the Court 
in nullity cases, it is desirable that it should be defined by Statute. 

I wish to add, however, that in any dealing with this subject it will be incumbent 
on the Legislature to take careful steps to guard the interests of the parties, which 
seem to me to be seriously threatened by the decision given in the Court of Appeal 
(July 6, 1912) in the case of Morgan v. Scott, In that case it was decided by a 
majority of four Judges to two that a lady who had obtained a transcript of the 
shorthand-writer's notes of a case heard in camera and forwarded it to members of 
her family was guilty of contempt of Court. In dissenting from this judgment, Lord 
Justice Fletcher Moulton described it as "a serious encroachment upon personal liberty," 
and energetically protested against the claim of the Court to " control the personal 
" acts of litigants after the conclusion of the suit, except to enforce the relief granted." 
Apart from the important legal principle here at issue, it seems to me clear that, as 
the Lord Justice contends, the most serious injustice may be done to the parties, if at 
the conclusion of a case heard in camera they are to be denied access to the records 
of the Court or prevented from communicating them to friends, relations, and others, 
whose good opinion may be of importance to them. It is, therefore, in my view, of 
the highest impojtance that the Legislature should take care that restrictions on 
publicity, which may be deemed necessary in the interests of public decency, are not 
liable to be interpreted as a rule of secrecy which may be imposed on the parties by 
the Court, when the proceedings are over. 

The Judgment in this case was delivered too late for its consideration by the 
Commissioners as a whole, and it may yet be reversed on appeal to the House of 
Lords ; but it raises a question of such obvious relevance to a portion of our report 
that I feel it necessary to add this note, in case the assumption holds that the law is 
what the Court of Appeal has decided it to be. 

As regards publicity in general, I rely on the recommendation that there should 
be no reports in the public press, until a case is concluded, to correct the chief part of 
the abuses alleged against reporting, as at present practised. This, I hope, wiU 
discourage long and detailed reports running, like a serial story, from day to day', with 
the accompanying bills, headlines, and sensational incidents. On the other hand, all 
that is valuable in publicity willremain unimpaired, and the public supervision of' the 
Courts which will be more a,nd not less important if the recommendations made by 
the majority of the Commissioners are adopted, will continue as hitherto. 

J. A. SPENDER. 
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BY 



His Grace THE LORD ARCHBISHOP OE YORK, 

Sir WILLIAM R. ANSON, Bart., M.P., and 

Sir lewis T. DIBDIN, D.C.L. 



His late Majesty King Edward VII. having been pleased to issue a Commission 
directing certain persons (including us the undersigned Commissioners) to inquire 
into the present state of the law and the administration thereof in Divorce and 
Matrimonial Causes, and Applications for Separation Orders, especially with regard 
to the' position of the poorer classes in relation thereto, and the subject of the 
publication of reports of such causes and applications, and to report whether any 
and what amendments should be made in such law, or the administration thereof, 
or with regard to the publication of such reports, and Your Majesty having been 
pleased to issue a Warrant under Your Majesty's Royal Sign Manual, by which, 
notwithstanding the late demise of the Crown, Your Majesty authorised the members 
of the said Commission to continue their labours, and did thereby in every essential 
particular ratify and confirm the terms of the said Commission, we have inquired 
into the said subjects, and now humbly present our Report to Your Majesty. 

We regret that as we do not concur in the most important of the recommenda- 
tions made by our colleagues we are unable to sign the Report presented by them, 
although we are glad to find ourselves in agreement with many of its contents on 
other matters. 

Marriage and the Marriage Contract. 

In dealing with the very important subjects committed to oui* consideration it is well 
to remember that we use the word " marriage " to denote sometimes the mai'ried state, 
and sometimes the act of being married. In the former sense it means the condition 
resulting from the relation between husband and wife. In England this relation is 
recognised by law to be monogamous, so that the special rights and duties of each 
spouse Avith regard to the other are shared by no one else ; and, further, the law 
contemplates that it will be Hfe-long, that is to say, will normally endure during the 
joint lives of the parties. In its other sense, of the act by which the status of 
marriage is acquired, marriage is the making of a contract by which a man and 
woman consent to become, then and there, husband and wife. The essence of the 
marriage contract is this consent, but in England it can only be validly given by 
persons qualified by law to marry each other, and the contract must be entered into 
under certain prescribed conditions of prior notice, publicity, and official sanction. 
Marriages in England must either be celebrated according to the rites of the Church 
of England, or they must be celebrated in accordance with the Civil Marriage Acts 
which provide machinery under which Nonconformist as well as purely civil 
marriages are celebrated. The special arrangements long authorised by law for 
Quaker and Jewish marriages are safeguarded by these Acts and may be passed over. 
Abo^^t 61 per cent, of marriages in England are solemnised in Chiirch. In all these 
cases the promise publicly made by each of the spouses to the other is : "I take thee 
" to be my wedded wife [or husband] to have and to hold from this day forward for 
" better for worse, for richer for poorer, in sickness and in health, to love [and to] 
" cherish [and to obey] till death us do part." In other words, they promise to 
maintain the marriage relation during their joint lives, notwithstanding the vicissi- 
tudes of health, fortune, and other circumstances. In a marriage under the Civil 
Marriage Acts the corresponding undertaking is put more briefly thus : " I do take 
" thee to be mj^ wife [or husband]." It may, we think, be safely assumed that the 
latter form is not intended to denote any less far-reaching acknowledgment of 
reciprocal obligation than- the former expresses in terms. It is rather that the very 
words " husband " and " wife " stand for all the rest. It should be added that purely 
civil marriages, without any religious ceremony, amount to about 20 ' 5 per cent, only 
of the total number of marriages in a year. 
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The State is sometimes called the third party to the marriage contract because it 
not only lays down the conditions Avhich must be satisfied both as to personal 
qualifications, and as to the incidents of the contract, but it also gives to the union 
of those who have been legally married special and definite recognition. The State 
protects family Kfe, it defines and defends the authority of parents over their children, 
the rights of children to the care of their parents, and to a certain limited extent the 
obligations of husband and wife towards each other. But apart from any share 
which the State can claim in a marriage contract by reason of what it confers, it has 
a concern of its own in the peace of the community, the welfare of the family, the 
rearing of healthy children, and the training of good citizens, Avhich renders it 
imperative that the making and the breaking of marriage contracts shou.ld be treated 
as matters of public importance touching the commonwealth itself, and not as merely 
private transactions only affecting the parties. The permanence of the nuptial tie 
P'irst Report of is all but vmivei'sally admitted to be of advantage to the State. " The preservation 
Koyal Commission " ^f ^j^^l union, SO long as it can be secured, is manifestly essential to the best 
oil Divorce (18,):5\ " interests of society." The " advantage to the State " and " the interests of society " 
are thus brought into emphatic prominence at the outset of this Report because 
they indicate what, in our opinion, is the only correct point of view from which a 
Royal Commission can regard the subject of Divorce. In any discussion upon 
marriage and the dissolution of marriage it is natural that much should be heard of 
Avhat is called the ecclesiastical vie^^'. The great extent to which during many 
centuries the Christian States of the West left these matters to be dealt with by the 
Church and its Courts renders this inevitable. But the meaning of this condition of 
things must not be misunderstood. The Church of England does not, and ncAer did, 
claim that non-Christians are subject to its own rules as to marriage and its dissolu- 
tion, although the State might, and in the matter of Divorce did, adopt ecclesiastical 
rules and enforce" their observance on all subjects indiscriminately. The State 
definitely abandoned this attitude when it passed the Divorce Act of 1S.57, by whiclx 
a new \a^^■ of Divorce was created to be administered not in the Church Courts, but 
in a ncAV civil court set up by the Statute. Under that Act adultery, and adultery 
alone, was made a ground for dissolution of marriage. This offence Avas said to be 
Idem, p. 16. " SO gross a violation of the marriage contract and so utter a destruction of all the 

objects for which the contract was made " as to justify its being so treated. 
Whatever opinion may be entertained of its adequacy as a reason for divorce, we 
believe it is true to say that the conscience of mankind has always recognised 
adultery, as a matrimonial offence, to stand alone in the finality of its effect. 
Adultery Ijreaks the tie of married life in a sense and Avith a completeness which can 
be predicated of no other Avrongdoing. ~Foy the peculiarity of adultery is that it is 
a wilful and deliberate transfer to another person of all that is invohed in the 
physical union of husband and wife, which has universally been regarded as the 
completion and consummation of marriage. The question submitted to the present 
Boyal Commission is, in effect, whether the Statute law made by Parliament in 1857 
needs reconsideration either as to the grounds of divorce, or as to courts. Tlie nation 
more emphatically than in 1857 now includes persons of every variety of creed and 
of no creed, all of whom have a right to be considered by Parliament in any amend- 
ment of the English Divorce LaAv, and it seems to us to folloAA- tliat in framing our 
Report we are bound to treat the question on the broad grounds of the real interests 
of the whole community and Avitli reference to the actual conditions of our day. Wo 
do not therefore express an opinion as to whether the action of the Legislature in 
1857 w^as M'ise or unAvise or as to A\hether the welfare of the nation has been 
l)roiuoted l)y tlie Divorce statute of tliat year. The repeal of the existing Divorce 
Acts, even if desirable, is not practicable. It is in entire agreement a\ ith this vicAv 
that, while we do not pretend that non-Cbristian marriages are necessarily governed 
liy the rules of the Christian society made for Christian marriages, ^Ye sliould claim 
from that great portion of the nation which professes allegiance to the Christian 
Eaith a due regard for our Lord's teaching as representing Avhat in His \iew is best 
for the world. 

What then is for the pubhc good in England a\ ith regard to divorce ? Is it in 
the true interests of the nation that the present laAV under which marriage once 
A-alidly contracted is, except for adultery, indissoluble should be abandoned ? Very 
early in our inquiry it became evident that true answers to these questions cannot be 
given witliout due appreciation of many different matters, some making for and some 
against cliange. It is only on a balance of these conflicting considerations tliat aa e 
can hope to reach a right conclusion. 
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The Lessons oe Experience, 
The Dominions. Eeanoe. The United States. 

It is reasonable in the first instance to ask wliat the experience of other countries 
can teach us. In tlie Roman Empire there grew up a system of easy divorce, dreaded 
by statesmen, but, once estal)lishetl, found impossible to check. As to its result we 
are told that " throughout the Roman world there can be no doubt that this dissolution 
of those bonds which unite the family \\as the corroding plague of Roman society." 
To come to our own day, it cannot be denied that during the last half century there 
has been almost thi'oughout the civilised world an enlargement of the law of Divorce, 
and a multiplication of the grounds for dissolution of marriage. Most European 
countries, the great colonial dependencies in Australia, New Zealand, and South -Vc; post 
Africa, and the United States of America have to a greater or less extent provided 
legal facilities for dissolving marriage on the grouiids which have commended 
themselves to the majority of our colleagues, viz., desertion, cruelty, insanity, 
drunkenness, and conviction for crime. The resLdt lias been so marked an increase in 
the number of divorces as to cause, at any rate i)i some countries, grave apprehension 
and alarm. Thus in Ei-anee, since ISSi, Divorce may be obtained on the ground of 
adultery, violence endangering life, cruelty, penal servitude, or grave indignities — 
the last ground being of elastic definition, including desertion and habitual drunkenness. 
The growth of divorce under this state of the la^v has been such that between 1886 
and 1906 the number of Divorce Decrees has increased from 2,950 to 10,573 per 
annum. Since 1906 the number has probably further increased. A witness, 
M. Henri Mesnil, an eminent Erench avocat, and a Doctor of Law, informed us 
that the great increase in the number of divorces was beginning to cause anxiety to 
the Erench Government, and that it has generally been thought that divorce was 
granted too easily. He was disposed to attribute this increase to the vagueness of 
the term " grave indignities," which admits of extension of the grounds of divorce at 
the discretion of the judges dealing with these cases. 

In the United States of America the excessive prevalence of divorce is notorious, 
but the actual facts are not perhaps so well known in England as they ought to be. 
Marriages were dissoh'ed in America by quasi-legislative Acts before the Declaration 
of Independence. Divorce laws began to be made immediately after that event, with 
the result that causes of divorce multiplied and divorce by judicial process Avas 
systematised. The main grounds of divorce existing to-day have been in operation 
for a long time. Indeed, the tendency during the last 20 years has been, on the 
whole, to restrict rather than to extend facilities for divorce. Each of the 50 States 
and Territories has its own Divorce LaAv, Avith the one exception of South Carolina, 
which, after a few years' experience of ' its effects, abolished divorce in 1878, with the 
result, according to the evidence before the Commission, that conjugal fidelity is 
greater and desertion less frequent in South CaroUna than in other States. The 
opinion of those on the spot, elicited by inquiry for the information of the Commission, 
was as follows : " We are satisfied that the inhabitants of South Carolina, generally 
" speaking, are satisfied with the law on Divorce in this state as it now stands, and 
" that at the present time it could not be repealed." With regard to the other 
49 States and Territories, adultery is a ground of divorce everywhere, and desertion 
and cruelty in varying forms almost everywhere. In 40 States habitual drunkenness, 
and in II States conviction of grave crime are grounds of divorce. In only five or 
six States incurable insanity appears to be now admitted as a ground. It formerly 
prevailed much more widely, but has been abrogated in many States. In addition 
to these six causes which it is the desire of those who have signed the Majority 
Report to see adopted in England, neglect to provide for the family is a good cause of 
divorce of the husband by the wife in many States, and special grounds, e.g., vagrancy, 
intolerable indignity, attempted murder of a spouse, and joining a religious sect which 
prohibits the marriage relation are added here and there. Contrary to a widespread 
impression in England, no State allows divorce for incompatiljility except the 
Western State of Washington, where divorce may be granted whenever the judge 
is satisfied that for any cause the parties can no longer live together. The most 
frequent gro\ind for divorce in the United States is said to be desertion. A fcAV years 
ago. at the suggestion of President Roosevelt, a Divorce Congress composed of 
Delegates from 40 States -vvas convened. After full discussion the Congress in 1906 
agreed to a " uniform Divorce LaAv," which was recommended to the various States 
and Territories for adoption by each separately. It would seem that this remarkable 
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movement is likely to have great and permanent results. The Uniform Divorce Law 
vrould practically reduce the grounds of divorce to the six causes above mentioned, 
with the exception of lunacy, which is definitely omitted. It also deals with the 
general subject of the jurisdiction of the Courts of a State to grant Divorce Decrees, 
and with the closely allied subject of the recognition to be given in one State to 
decrees obtained in another. 

The Congress appended to their proposals an Address which contains these 
significant words : " It is fully realised that the new law proposed is not a complete 
" or ideal uniform divorce law, but that it is only the best law in that direction which 
" it now seems practicable to obtain." In other words, the Congress ^a as confronted 
by the almost insuperable difficulty of the withdrawal of licence once given, the 
retracing of steps once taken in the direction of an early dissolution of the marriage 
tie. 

The general position, therefore, in the United States is that for many years past 
there has been in operation a system not very unlike — so far as grounds of divorce are 
concerned — that which the Report of the majority would impose on England, that 
experience of its working has produced a marked and growing desire for restriction 
and limitation, ])Uit that to give practical effect to this desire is found exceedingly 
hard in the face of the laxity to w hich the nation has become used. 

When we turn from the Divorce La^v of America to consider ^Ahat has been the 
result of its working, ^ve are confronted by a state of things so grave and menacing 
that we cannot be surprised at the terms in which it is described by those Avho know 
most about it. Mr. Pk,oosevelt states as " one of the most unpleasant and dangerous 
features of our American life " " the loosening of the marital tie among old native 
" American families." It appears from the United States Government statistics that 
whereas in 1867 there were 9,937 divorces, in 1900 there were 55,751, the rate having 
risen from 27 per 100,000 population to 73 (or omitting limited divorce, 72). To 
realise the magnitude of this rate it should be borne in mind that the corresponding 
rate in England and Wales for 1900 was 2 per 100,000 population. By 1906 the 
number of divorces in the United States had risen to 72,062, and the rate per 100,000 
to 86. Divorces are, as might be expected, not evenly distributed over the United 
States. The rate is highest in the Western-and lowest in the Atlantic States. The 
growth of divorce in the country as a whole has continued since 1906, and is still 
proceeding. It is said: "The divorce rate, like the velocity of a falling body, is 
" constantly increasing." The Census Report states : " The enormous increase in 
divorce revealed by these statistics naturally raises the question how far this 

increase is to be attributed to growth in population The rate of 

increase in divorce is far greater than the rate of increase in population." 

The outstanding fact is that in the case of the great English-speaking American 
people, which has, and for many years has had,' a Divorce Law largely similar to that 
which our colleagues would see established in this country, the number of divorces has 
grown rapidly year by year. It has reached a figure which, in proportion to popula- 
tion, is now considerably more than double that of the number of divorces in any other 
country of the world except Japan (where one in every six marriages is dissolved). 
Witnesses have given their own views of the causes of this ominous development. It 
is said, no doubt with justice, that the munber and varying capacity of the judges 
who exercise divorce jurisdiction in the States tends to render divorce too easy. It 
is brought to " every man's door," and the subject is not regarded seriously enough. 
Another cause is said to be the lightness and frivolity with which marriage is treated. 
It is obvious that the multiplication of facilities for dissolving an unsuccessful marriage 
will not tend to diminish the recklessness Avith which marriage is contracted. This 
was well put by an American Avitness whose general point of view was favourable 
to divorce as a necessary evil. He admitted that " there would probably be in fie 
" minds of some persons a cheapening efl'ect upon marriage if they calculated that 
" in the act of marriage, or in the contracting of a union, there would be possibly 
" some way out of it." 

So marked has been the decay of home life and family ties in modern times in 
America that a " National League for the Protection of the Eamily " was formed 
about 30 years ago, the special aim of which is "the improvement of pubhc 
" sentiment and legislation, to protect the institution of the family, especially as 
" affected by existing evils relating to marriage and divorce." The correspondmg 
secretary of the league, Dr. Samuel Dike, whose unique knowledge of the subject 
cannot be questioned, writes as follows : " However humane in intent divorce may be, 
" whatever perils of incontinence without it, we find no historical ground for the 
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contention that easy divorce has increased social purity or happiness, but that rest- 
lessness, sexual laxity, temptation to other attachments, corruption of home atmo- 
sphere, and selfishness instead of public well-being cause or accompany this social 
peril. 
The impression at one time comniion, that the deplorable frequency of divorce in 
America was largely the result of the independence of each other of the various 
States, and the ease with which immigrants coming either from other States, or from 
Europe, could avail themselves of the facile system of a particular State, has turned Census Eeport, 
out to be ill-founded. The Census Report, after giving statistics, states : " Although p. 34. 

these figures do not prove that no persons migrate for the sake of obtaining a Barratt, l6,57.';-9, 
" divorce, yet they show that migrating for that purpose is by no means the usual Dawson 23 834-6 
" and ordinary practice." Dr. Samuel Dike says that the Report " has shown that ^^ ^^^ ^.^^ '^g^g 
migration for easy divorce is confined within very small limits both as to numbers of'^National 
granted and the places where such divorces are obtained." ■ League, p. 8. 

After making all allowances for differences of national temperament, climate, and 
circumstances between England and the United States, we are bound to recognise 
that the two countries have too much in common to make it probable that if we in 
England adopt what are substantially the American grounds for divorce, we shall 
escape the grave disasters Avhich have admittedly followed their adoption in the 
United States. The un^visdom of neglecting so conspicuous an object lesson is 
emphasised by the fact, which apparently is admitted on all hands, that now that the 
present American Divorce La\\ has had time to take root and bear its inevitable fruit, 
no mere legislative restrictions, even if practicable, will stem the tide of divorce. 
The slight improvements of late years in American Divorce Law, to which we have 
already referred, " have been less on the legal grounds for divorce than on restrictions 
" on their abuse." Dr. Dike, commenting on the Census Report, says : it " seems to Special issue of 
" make it fairly clear that legal restrictions, though reducing other evils, have less the National 
" effect in lessening the number of divorces than many hoped. In some instances ^^S^e for 1909 
" such restrictions seem to reduce the divorce rate for three or four years, and then \ ".' ^'^' 
" divorces apparently return to nearly or quite their old rate of increase." It may be, g* orTl909^p'^g 
as was insisted by one witness, that divorce is growing, not only in America, but almost „ , ' „ J^^ 
all over the world, and that this development is indicative of some widespread social ^g 821.' ' 
movement existing behind the divorce laws of the various countries which have made 
them. But that view of the inevitableness of divorce extension, however impressive 
it may sound, has no force with regard to England, except so far as public opinion in 
this country can be shown to favour divorce extension. Eor it is public opinion, and 
not fate, which will decide. "We shall deal with the question of a general demand in 
England for greater facihties for divorce presently. Meanwhile, it is irrelevant to the 
purpose for which we have examined the precedent of the United States. "We are 
considering not what is inevitable, but what is advisable. With that aim before us 
we cannot but be profoundly influenced by the example of America governed by 
Divorce Laws the working of which has, as a matter of fact, been followed by a state , 

of things regarded by most Americans with profound regret and alarm, but an effective 
improvement of which no one discerns how to effect. 

It would serve no useful purpose to describe in this Report all the various Divorce 
Laws of foreign countries ' and British colonies. EuU information as to them is Barnes, 3-6 and 
given or referred to in the evidence. But in view Of the extension of grounds of analysis, vol. 1, 
divorce in most parts of the world, it is significant that no witness has been able to J- ^"g*^* 34,943-4, 
tell us of a country where, as the result of greater facilities for the dissolution of Appendix xxii. 
marriage, public morality has been promoted, the ties of family, of husband and wife, Biuebooks ■ No ' 
of parents and children have been strengthened and home life has been made purer and (i894), C. 7391 ; 
more settled. The experience of other countries, and especially of America, certainly No. 2 (1903), 
does not encourage the hope that the public good of this nation will be promoted by ^ • 1468. 
the enactment of extended grounds of divorce. (June \ 894)^^ 

H.C. 323, 324 

The English Demand eor extended Grounds of DrvoRCE. (August 1894). 

Cd. 1785 (Octobei 
It is necessary next to examine the reality and the strength of the alleged 1903). 
demand for the adoption of additional causes of divorce. It cannot be questioned S^' ^^^^ ,„ i, 
that in a democratic country like ours public opinion must prevail; so that if it no u.s!!™ Census 
longer supports the present comparative strictness of the marriage law and demands Report, vol. ii. 
its abrogation, the State is bound to comply with that demand. Further, the State pp. 264-390. 
must take into account the actual facts of social life and shape its policy accordingly. 
If, therefore, it were proved that the restriction of the existing kw of divorce wc^s 
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responsible for widespread immorality, which the introduction of additional grounds 
of divorce would remedy, the State would have strong reasons for making that 
change. 

The additional causes for divorce which have approved themselves to the majority 
of the Commissioners are (i) desertion for thr«e years, (ii) incurable insanity after 
five years, (iii) penal servitude for life where there has been a death sentence 
commuted, (iv) cruelty, and (v) habitual drunkenness. The mass of the evidence given 
before the Commission and the variety of topics dealt with by the a\ itnesses are so 
great that the outcome on any particular point is not always easy to grasp distinctly 
and separately. The danger is of acquiring nothing except a general impression 
made by the evidence vaguely regarded as a whole. Further, we must always be on 
our guard lest the sympathy which cases of individual hardship natiu-ally and rightly 
arouse should tend to narrow oiu' outlook and prevent a comprehensive view of the 
whole situation as it affects, the welfare of the community. The expression " further 
" facilities for divorce " denotes tA\ o quite different things, both of ^vhieh are 
dealt Avith by the Avitnesses, viz., easier means of using the present laAv of divorce, 
and an alteration of the \si\v by the addition of fresh grounds of divorce. The one 
relates to cheaper procedure and more numerous and different courts, and will be 
considered at a later stage of this Report. The other is the matter before us at the 
moment. 

The evidence, so far from showing any great or general demand on the part of 
the poorer classes for divorce on other grounds besides that of misconduct, very 
clearly proves the absence of any such demand. I\Iost of the Avitnesses actually in 
contact with the poor, a\ ith practical knowledge of their affairs, are emphatic upon 
this point. Stipendiary police magistrates at Leedsj Hull, South Staffordshire, and 
Grimsby deny any real demand, and, more significant still, those, e.g., the magistrates 
at East Ham, Tower Bridge, Bow Street, and Birmingham, who are personally in 
favour of some extension of the diA^orce laAv, do not assert that the people desire it. 
Police court missionaries from a great number of centres in London and the Provinces 
almost without exception testified either that there AAas no demand, or that it was 
of very limited extent. Mr. Parr (a), the Director of the National Society for the 
Prevention of Cruelty to Children, although in favour of enlargement of the grounds 
of divorce, admitted that even in his great experience he did not meet Avith a large 
number of applications for divorce. Mr. Silcock (b), the Chairman of the Council of 
Associated Societies for the Protection of Children, stated that there Avas no demand. 
Mrs. Evelyn Hubbard (c) and Mrs. Steinthal (d), representing the " ^Mothers' Union," 
produced a remarkable body of evidence. The Mothers' Union consists of 278,500 
wives and mothers almost entirely of the working classes in England and Wales. 
The number of members, including those in Scotland, Ireland, and the colonies, is 
much larger. Any general demand by the poor for Avider poAvers of divorce could 
not but be known to the members of such an organisation, and considering the vast 
dimensions of the union, the demand, if it existed, might reasonably be expected to 
make itself unmistakably audible. But on the contrary a number of meetings of 
branches of the Union have been held in different places at A^hich resolutions hostile 
to any extension of the grounds of divorce have been passed unanimously or by great 
majorities. An aggregate of 85,491 votes of working mothers have been recorded. 
Reports from officials of the Union and of others Avorking amongst the very poor 
Avere asked for, in answer to the question Avhether, if divorce Avere granted in cases 
of desertion, permanent lunacy, and long sentences of penal servitude, it Avould tend 
to lessen the sense of the binding character of the marriage tie amongst the poor. 
The great majority of those applied to replied in the affirmative, a f cav in the negative, 
and some considered that respect for the marriage tie scarcely existed amongst the 
very lowest class, and th(>refore could not l)e lessened. The Clmrch of England 
Men's Society, numbering 100,000 members, 70 per cent, of whom are working men, 
sent up petitions signed by more than 15,000 men protesting against an extension 
of grounds of di\orce and an even greater number desired the repeal of the Divorce 
Act of 1857. _ The evidence of clergymen of large Avorking-class parishes is scanty, 
but, such as it is, it confirms that of the other Avitnesses.(e) 

We infer from questions asked of some Avitnesses by the Chairman and some of 
our colleagues that opinions such as those reported by the representatives of the 
Mothers' Union are deemed of little value because some of those a\ ho collected those 
expressions of opinion themselves belie\ c that marriaoe is indissoluble even on tbr 
ground of adultery. In the absence of any indication of a desire on the part of 
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these witnesses to deceive, or to convey an untruthful impression, we do not regard 
it as reasonable thus to dismiss as of no account so great a body of first-hand 
evidence. No doubt strong personal convictions affect a witness even unconsciously, 
and must be taken into account in weighing his or her evidence ; but to discard such 
e^'idence as valueless would be unsafe ; while it would be most unfair to regard 
the personal prepossessions of a witness as affecting the truthfulness of written 
statements given by other persons as the result of their experience and intimate 
personal knowledge. 

On the other hand, evidence was produced before the Commission tending in an 
opposite direction which deserves attention. If personal bias were sufficient to put 
witnesses out of court, it might be thought to have an influence in the case of 
Avitnesses such as Miss Llewelyn Davies, the Secretary of the Women's Co-operative 
Guild, and Mrs. Barton, the wife of the Secretary of the Independent Labour Party 
at Sheffield, who advocated a facility of divorce hitherto unheard of in any civilised 
country. But in their case, too, while due allowance must be made for very evident 
and very strong prepossessions, the evidence must be reckoned with seriously. 

Miss Davies attended as a representative of her guild, consisting of 520 branches 
and 25,897 members, nearly all " happily married " women of the working class. Duvies, 36,965-6. 
431 of these branches with 23,501 members were invited to express an opinion Davies, 36,975, 
(o) as to eq[uality of treatment of the sexes in the matter of divorce, and (b) as to 36,991. 
cheap divorces, and by a great majority they declared in favour of both. At an » 
annual congress of members, held at Oxford in July 1910, attended by 680 delegates, Davies, 36,983-8. 
the same questions were answered in the same Avay. No questions as to the 
desirability of further grounds of divorce were submitted to either of these bodies, 
because it was not thought " they had yet had suflB.cient study of the subject." But Davies, 37,059. 
for the purpose of this Commission Miss JDavies obtained the views of 124 individual 
women whom she considered " especially intelligent," and who were members of a Davies, 36,974, 
much more numerous class of past or present officials of the guild. 91 out of the 37,054-7. 
124 were in favour of refusal to maintain wife and family being a ground of divorce. Davies, 36,993. 
Of the 124, 98 thought insanity, 100 cruelty, 88 desertion for two years, and 75 a 
separation order lasting three years should be grounds of divorce. Only 40 women Davies, 36,994-6. 
were asked as to drunkenness, and of these 26 were in favour of its being a ground 
for divorce. 82 of the 124 considered that " mutual consent " should be a ground. 
As one of them put it : " This is the most reasonable ground for granting divorce." y).^vm^ 36 998 
75 were of opinion that "serious incompatibility" was a proper cause for divorce. 
Miss Davies explained that by " serious incompatibility " was meant " a serious Davies, 37,048- 
" desire on the part of either of the parties not to live with the other," and that ■'^• 
divorce ought to be " possible " although one partner (say the wife) does not Avish 
to separate, and although the desire of the husband to be freed is prompted by the 
fact that he has transferred his affections to another woman. 86 out of the 124 
women consulted considered that divorce should be allowed where both parties are 
guilty. In fact, as one of the members put it : " more reason than ever." Davies, 36,998. 

Miss Davies' evidence was supplemented by Mrs. Barton, Avho, on behalf of the 
Sheffield branch of the guild, expressed strong views as to incompatibility, i^aiton, 37,115. 
" "Wherever there are two people joined together, and they find their whole interests 
" are quite opposed to each other .... that should be a ground for divorce." She 
instanced the case of a woman who was unwilling to bear children as one in which ^^'^'^T-so'^'^^' 
she ought to be entitled to claim a divorce, although the husband had committed-no ' 
offence of any kind. 

It is impossible to separate one portion of Miss Davies' and Mrs. Barton's evidence 
from the rest, and regarded as a whole it supports a view of the marriage contract 
and its dissolution which we beheve would be generally rejected. At any rate it does 
not seem reasonable that we should be asked to accept as evidence of a great public 
demand the extreme opinions of a comparatively few individuals selected by a witness 
who shares those opinions. 

The Commission has heard the evidence of a large number of witnesses with 
ref'ard to separation orders granted by magistrates under the Summary Jurisdiction 
(Married Women) Act, 1895, and the Licensing Act, 1902. Its importance is very 
great upon the question we are now considering of the existence of a great public 
demand for enlarged grounds of divorce. These orders are obtained in cases of 
cruelty, neglect to maintain, and habitual drunkenness, against a husband, and in 
cases of habitual drunkenness only against a wife. The magistrate can make an 
order for maintenance or fqr separation or for both. Until the matter was dealtwith \^^^'^^2 (1909) 
by the Court of Appeal in a recent case, it was customary to include separation in all p ^^s. 
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maintenance orders. The result was that a multitude of orders were made which 
were treated as equivalent to decrees of judicial separation, although they were in 
fact merely cases of a hushahd' probably decampings and certainly neglecting to 
maintain his wife and children, the object of the appUcant in these eases being rather 
to enforce the husband's discharge of his duties than to termiuate the marriage. 
There can be no doubt that this unfortunate practice of needlessly multiplying 
separation orders led to an exaggerated estimate of the real condition of things in 
England. Thus in the Civil Judicial Statistics for 1908, edited by Sir John 
Macdonell, O.B., he gives in a tabular form the number for each year of (a) Decrees of 
Divorce, (5) Decrees of Judicial Separation, (c) Separation Orders, adds them together, 
and, having thus obtained a very large total, olDserves : " In no other country, so far as 
" I know, are so many separations." It was commonly stated, on the strength of 
these statistics, that by means of separation orders a huge number of life-long 
divorces, without the possibility of re-marriage, had come into existence and was 
growing at the rate of 7,000 fresh cases every year. Sir John Macdonell indeed 
presented this view to the Commission : " A state of permanent separation is likely 
" to be unfavourable to morality ; and it seems to me a great evil that thousands of 
" married couples are by magistrates' orders placed in this position. The figures run 
" into thousands. (Chairman.) It is over 7,000 ? — (A.) -It is over 7,000. It cannot 
" be right that men and women of 20 or 21 years of age should be separated for hfe 
" and be debarred from marrying." But the evidence has shown that happily this 
view is erroneous. In the first place, through a. mistake for which the compilers 
of the statistics are not responsible, the number given of separation orders was too 
high. Secondly, the number of such orders is dropping very largely year by year. 
In 1907 it was 7,007 ; in 1908, 6,986 ; in 1909, 5,227 ; and in 1910, 4,539. This drop 
is due to an abandonment in many police courts of the objectionable practice of 
making an order for separation where only one for maintenance is necessary. Even 
now it is clear from the evidence that a vast number of needless separation orders 
are made either because the point is not appreciated, or because, as at Sunderland, 
the local magistrates prefer to adhere to their old practice. Many witnesses with 
special knowledge, e.g., magistrates, clerks to justices and solicitors, told us that separa- 
tion orders were often granted far too readily. In one London court the presence of 
a particular stipendiary almost doubled the number of orders, because he entertained 
a " chivalrous view." It is, of course, the fact that in almost all cases where a 
maintenance order (without separation) is made the husband has temporarily : or 
permanently abandoned his family, so that for the moment, at any rate, there is a 
de facto separation. How these cases at the present day compare in point of number 
with those of a similar type in former times, or in other countries, we have no means of 
judging. Considering the endless variety of circumstances which attend such cases, 
especially as to the completeness and duration of the desertion, it would be absurd to 
treat them as in the mass indicating a demand for divorce. 

But the decisive reason why the attempt to class separation orders with decrees 
for divorce and permanent judicial separation is misconceived is that the former are 
not in fact permanent at all. They come to an end ipso facto whenever the parties 
choose to re-unite, and the evidence has made it overwhelmingly clear that these 
orders in most cases remain in effecti^'e force for a short time only. A very large 
proportion of the applicants do not appear on the day appointed for the hearing of 
their summons. A great many orders A\'])ich have been made are never taken up by 
the applicants and remain unused in the magistrate's clerk's ofiice. There are said to 
be 4,000 such oi'ders at Leedis alone. Making very full alloAvance for cases where 
poverty or the uselessness of seeking to serve the order on the decamped husband, 
and not indifference or a change of mind, is the cause, it is impossible so to account 
for tlie w^hole of these al)andoned orders. Finally, in the remaining cases where an 
order has been made and acted on, the parties come together again in a great 
proportion, probably a great majority, of the cases. The witnesses all agreed in the 
fact, though the actual proportion evidently varies in different localities. Some 
estimated reconciliations as highly as 70 or 80 per cent, of the cases, some as low as 
15 per cent. ; but most put it at abave 50 per cent. The number of orders actually 
in operation at any given time is probably a mere fraction of those made during the 
preceding year. It was said that often the parties come together, not because they 
are really reconciled, but because of the economic pressure caused by the attempt to 
support separate establishments. Doubtless it is so in some cases ; but, on the other 
hand, the evidence of the police court mjs^ojifiries, who qu this point are the best 
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witnesses, is clear that it ought not to be regarded as the usual or typical explanation 
of a reconciliation. 

On the whole the present system of separation orders, while in need of considerable 
amendment, probably fulfils its purpose fairly well. We are largely in agreement 
with the recommendations of our colleagues for the more careful and more restricted 
exercise of the powers of magistrates to order separation. But we find it impossilile, 
after listening to the evidence, to regard the existence and multiplication of separation 
or maintenance orders as indicating any widespread popular demand for multiplied 
causes of divorce. The w itnesses are agreed that the poor do not ask for divorce, 
and the evidence of those who attribute this silence to the hopeless costliness of 
di\'orce proceedings goes rather to the necessity of increasing facilities for using 
the present law than to the need of its enlargement. It is the latter and not the 
former -with which A\-e are for the moment concerned. It is not a little reassuring 
to find so many witnesses with first-rate opportunities for learning the truth of the 
matter convinced that so far as the present ground of divorce, viz., adultery is con- 
cerned,^ it Avould be a mistake to regard any large proportion of applications for 
separation orders as cases which, if cost allowed and the facts \vere really disclosed, 
might be brought in the Divorce Court. It cannot be doubted, however, that 
immorality too often precedes a separation order, and is the root of the trouble 
which has necessitated the application ; but the evidence is by no means clear that 
the order itself is a very frequent cause of misdoing ; so far as women are concerned 
it appears that only a small proportion of orders are set aside on account of their 
adultery. Mr. Roberts "••■ has made inquiries of all the clerks to justices throughout 
England and Wales as to whether in their opinion it has been proved, or there is 
reason to suppose, that the grant of orders of separation leads to immorality. Out of 
141 repHes to this question 104 are in the negative. 

Another indication of the extent to which a demand exists for divorce on other 
grounds than those now allowed by law will be found in the letters addressed to the 
Commission itself during the pendency of the inquiry. It will be remembered that 
the Commission's sittings have been public, that they have lasted for more than t^vo 
years, and that the evidence has been reported far and wide in the press. The 
subject is one which excites almost universal interest, and touches both social and 
individual life very directly. It was certainly to be expected that newspaper reports 
of the evidence appearing week by week, during a long period, in hundreds of 
London and provincial journals, with every aid to advertisement which large type 
effective headlines, and often editorial comment can furnish, would have produced a 
great flood of letters. But the very reverse is the fact. Of actual concrete cases 
thus brought under the notice of the Commissioners there are about 350, and if from 
these are deducted the cases where the present law provides a remedy and tliose 
where the only ground pleaded for divorce is incompatibility, there is a residue of 
less than 200 cases wliere there might be scope for one or other of the proposed 
widened grounds for divorce. Even these if they were examined would be found 
to require further sifting. Some are obviously imaginary narratives invented 
by the correspondent in order to bring out the supposed hardship of the law. All 
are ex parte statements. In how many cases the writers have suppressed facts 
which, if known, would disentitle them to any relief or sympathy it is impossible to 
say, but it is more than probable that such facts exist. Some are really cases not for 
divorce but for nullity of marriage. On the whole the small number of these 
letters seems entirely inconsistent with the existence of a wide public demand which 
has been so sedulously proclaimed. In saying this we are very far from desiring to 
under-estimate the amount of trouble and suffering which some of these letters 
reveal. Amongst them are the pathetic records, obviously genuine, of many hard 
and heartrending cases. The importance of the correspondence addressed directly to 
the Commission is increased by the fact that the \\ riters of the letters are not 
confined to any one section of the community ; some of them are evidently refined 
and highly educated, and others almost entirely illiterate. On the other hand, the 
evidence as to separation orders which we have been considering, and most of the oral 
evidence laid before the Commission concerns the working classes and the poor only, 
especially the casual and dock labourer class. 

In conclusion, we have heard the evidence of those who represent themselves as 
the spokesmen of persons desiring or deprecating an extension of the grounds of 
divorce, and we do not think that this evidence indicates any large or widespread 
demand for changes other than changes of procedure. We have endeavoured to 
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draw conclusions from the mass of evidence given to us relating to separation orders, 
but neither the evidence of the magistrates and other officials who administer this 
branch of the law, nor that of those who live and work among the poor, and who 
know the circumstances which precede and follow the making of these orders is in 
any way decisive as to the need of extension of groimds of divorce for the furtherance 
of domestic happiness or the raising of the moral standard. There is no doubt a 
section of society in our large tow ns in Avliich that standard is deplorably low, but no 
one ^\"ilo reads the evidence on this point, notal)ly that of ^Ir. U. Holmes, can fail to 
see that for the state of things which he describes, no change in the divorce laws 
could elt'ect a remedy. We feel bound to record our opinion that, apart from such 
changes as may bring within the reach of all the remedies which the law provides 
for all, there is no effective demand that divorce should be made easier. 

We pass noAv from the general question of the existence of a public demand for 
any extended grounds for divorce to the consideration of the particular causes which 
our colleagues recommend Cor adoption as new grounds for divorce. 
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Pearce, 11,372, Ac. 

HobtTts, mn, &c. 

Eowland, 17,580, &c. 
Smith, 7515, &c. 

(6)]Villev, 10,229. 



The Proposals op the Ma.iority Repokt. 

The first in importance is desertion. It is recommended tJiat desertion (in 
whicli term it is proposed to include wilful refusal to permit marital intercourse 
Avithout actual al)andonment of the home) continuing three years should be a ground 
for divorce. In Scotland, since the Kitli century, desertion for four years has 
lieen so treated. Tiie result is tliat the percentage of divorces in proportion to 
population in Scotland is double \\'hat it is in England. In the United States 
desertion is t]ie most common grotmd on Avhich divorce is obtained " o^ving to the 
" ease with Avhich the charge may be supported." Mr. Crane, the senior counsel to 
the Anipricau Emliassy in London, speaking of the great number of divorce suits 
founded on failure to maintain the wife (i.e., substantially de.sertion) and a " mild 
form of cruelty," stated that " tlie existence of some form or some degree of mutual 
" arrangement in a majority of the actions for divorce in the United States m_ay be 
" taken for granted." Mr. Justice Deane, descrilnng the present system in our own 
Divorce Court, by Avhich a decree of restitution of conjugal rights, obtained on 
manufactured evidence and disobeyed, has the effect of malicious desertion for tAvo 
years, said : " So now if tA\o people choose they can establish, without any wrong- 
" doing and by the easiest collusion, a decree of desertion. Then the wife goes to 
" the court and says, ' I have got my decree. Before that I knew my husband had 
" been guilty of adultery. Give me a divorce.' And they are entitled to it, yon 
" cannot stop it. I think that is all A^rong. The AAhole thing is a collusive arrange- 
" ment from beginning to end, though you cannot put your finger on it." Although 
the learned judge's oljjection Avas addressed to the present practice of his court 
established by statute, and not to the inclusion of desertion amongst the grounds of 
divorce, of which indeed he expressed approA-al, aac cite his words to illustrate the 
peculiar facibty Avith A\hich desertion can be utilised by persons Avho desire to 
"arrange" a divorce. Mr. Barnard, K.C., speaking with great experience of the 
Divorce Court, put the matter thus : " I think if you haAc divorce for desertion, it is 
" practically coming to divorce l)y consent." 

The typical case of hardship whicli is constantly pleaded as an argument for an 
extension ol' the grounds oL' divorce so as to include desertion amonst them, is that of 
a husband absconding to America or Australia and being entirely lost, so far as his 
wife is concerned. She does not knoA\- Avhetber be is alive or dead, and, although she 
may be certain that, if aliAe, he is living in adultery, she cannot prove it. It appears 
from the evidence that amongst the class of people who use the Divorce Court such 
cases are common, and it has been too hastily assumed that they are equally common 
amonst the working classes and the poor. That they exist is, of course, indisputable, 
but the cA-idence leads to the conclusion that they are not very frequent. Witnesses 
with special means of knoAvledge have been called from Bristol, Cardiff, Gateshead, 
Grimsliy, Hull, Liverpool, London (Thames), Manchester, Newcastle and Plymouth' 
Avhence desertion across sea is specially easy. They are for the most part silent as to 
the prevalence of instances of this type(«). Except at Liverpool, where the population 
is said to change more rapidly than in any other to\ATi in England, and at places like 
Gatesliead, where the men's calling (e.^'., sailors, sea-going engineers) takes them away, 
desertion, sadly common no doubt, does not usually seem to take men out of the 
country, or in many cases out of the neighbom-hood of the deserted home(fi). 
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It is now proposed to make desertion for three years a condition of divorce. In Census Report, 
other countries the period varies from five years in Rassia and the Netherlands to one (U.S.A.), pp. 336, 
year in Germany and Austria. It is obvious that the pressure^of hard cases must 362,379,384. 
always tend towards the curtailment of tlie required period. Indeed should the law be 
altered in accordance with the view s of our colleagues, it will not be long before its 
failure to help the poor ^vill become evident. When a husband deserts his home, and 
leaves a wife and young family to shift as best they can, the economic stress and the 
moral danger are most pressing at first. To tell a woman under these cu'cumstances, 
face to face with actual want, and feeling the bitterness of being cast ofp, that if she 
can feed and clothe herself and her children and keep respectable for three years she 
may be allowed to make another matrimonial venture should opportunity offer, is 
surely very cold comfort. Yet, if the preliminary period is diminished, the probability, 
always great, is enormously increased of collusive divorces and of rash and hasty 
divorces which are the outcome of some passing outburst of temper. Few will be 
found to question that there are cases of the most grievous hardship arising out of 
desertion, cases which, if a law could be devised which would apply to them only, 
Avould have a strong claim on the State for relief. But they cannot be so isolated. 
If the law is changed it will apply to all cases, and we must face the fact that, in 
that event, if two married people want to get out of their marriage, there will be 
nothing to prevent their doing so if, without any ostensible agreement, they choose 
to separate for a period Avhich to-day it is proposed to fix at three years, but which in 
some countries is 12 months, and which is certain to grow shorter rather than longer. 
It is said that collusion is not observed to follow the law as to desertion in Scotland. 
To A^'hieh it may be replied that in America, where experience is on a far vaster scale, 
it has followed to such a degree as to scandalise all decent people. We believe that 
many of the worst cases of hardship as a result of desertion will be remedied if the 
proposal in which all the Commissioners concur be adopted for giving a spouse 
"whose partner has not been heard of for seven years an opportunity to obtain an order 
allowing death to be presumed. 

It is proposed to make cruelty, which has hitherto been a ground for judicial 
separation, a ground for divorce. Much of what has already been said with regard 
to desertion applies with perhaps even more force to cruelty. The legal definition of 
cruelty is, and always has been, rigorous, but its application to particular cases in the 
Divorce Court has been of such a nature as to bring very trifling matters within its 
scope. Lord Mersey (then President of the Probate Division) said, as the result of Bigham, 621. 
his experience : " You know that the same story of cruelty may be told by the 
" husband and the wdfe in such a way as to create quite different impressions, and 
" it is difficult to know what cruelty is. It depends very much on the mind of the 
" man who is trying the case." It is said that the definition of cruelty is strained 
now because adultery of the husband does not entitle a wife to divorce, unless she 
can also prove cruelty or desertion, and that the temptation so to strain it will 
disappear when either ground alone is adequate if established by evidence. But it 
must be obvious that cases will arise in future, as they have in the past, though 
perhaps not so frequently, where the success of a divorce petition will depend upon 
whether cruelty can be made out. It is not unreasonable to assume that the same 
influences of pity for suffering and indignation at unmanly conduct will operate in 
the minds of judges and juries as hitherto. In the United States of America, as Ave 
have already pointed out, cruelty and desertion are the recognised and much employed 
excuses for the multitude of collusive divorce decrees which year by year are 
pronounced there. Speaking of a charge of " a mild form of cruelty " as the easiest 
mode to prociu-e divorce, Mr. Newton Crane said : " The large number of suits filed, Crane, 16,328. 
" and the ease with which decrees may be obtained, have a growing tendency to 
" familiarise the community with divorce, and it must be admitted that it is now 
" looked upon by people of respectability in certain walks of life as a popular and 
" firmly established institution. The view is spreading that if an unhappily married 
" couple desire to have their marriage dissolved it is a matter which is peculiarly 
" their own affair and one with which the public has nothing to do. If they mutually 
" agree as to the result, the method of procedure does not much mind as long as it 
" conforms to the statutes and the rules of court, and provided also that there is no 
" open fraud upon the court in suppressing and inventing evidence." 

The conception of what constitutes cruelty differs materially in classes and even 
in families ; it may also differ in the minds of judges. A blow in one class of life is 
not the unforgivable injury that it might be in another : a frankness of sarcastic speech 
that would be regarded as injurious to " mental health " in one family might be the daily 
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practice of another and regarded as an agreeable characteristic by themselves and 
their friends. The definition of cruelty which we are invited to adopt would 
inevitably promote collusive suits, would leave the dissolution of the marriage tie to 
the varying discretion of judges and might lead to a divorce being granted to 
parties who would afterwards bitterly regret the temper in which they had put the 
law into force. 

Insanity is another ground for divorce proposed by our colleagues. The conditions 
are these. The court must be satisfied that the insanity is incurable, the spouse to 
be divorced must have been continuously confined under the provisions of the 
Lunacy Acts for five years, and must be, if a woman, not more than 50 years of age, 
or if a man not more than 60 years of age at the time of the divorce. Great stress is 
laid on the number of insane persons in the country. Sir James Crichton Browne, 
the Lord Chancellor's Visitor, thought the number of persons who would be affected 
by a change of the law might be between 15,000 and 20,000. The evidence produced 
before the Commission showed that in the present condition of medical kno\\-ledge 
only a very few insane persons recovered after five years of continuous lunacy. 
Several witnesses advocated this change of the law on eugenic grounds. It was said 
that persons suffering from recurrent insanity return to cohabitation during the 
intervals between attacks, with the result that children with an hereditary taint are 
propagated. It is to be observed, however, that the proposal of the Majority Report 
does nothing to meet this point. 

Insanity as a ground for divorce is unique in this respect, that it inflicts dissolution 
of marriage on a spouse for misfortune, and that even in cases Avhere the insanity is 
really due to the fault of the other spouse who is seeking divorce. Unkindness and 
conduct producing distress may be quite incapable of legal proof, and perhaps only 
known to the unfortunate victim, and yet may be an effective cause of breakdown. 

It is one of the marks of progress of the last half century that insanity has come 
to be recognised as bodily disease and to be treated accordingly. It is surely a 
retrograde step to single out insanity only as a ground of divorce while the Majority 
Report does not venture to recommend that, for example, epilepsy or paralysis should 
be so treated. 

The evidence, though not unanimous, is clear that in the opinion of medical 
experts the fact that incurable insanity is made a ground of divorce is likely to have 
a distressing and highly prejudicial effect both on persons suffering from temporary 
attacks of mania and on those who, without being insane, may have an apprehension, 
well or ill-founded, that there is a risk of their becoming so. 

There is no consensus of evidence of any great demand for divorce on the ground 
of insanity. Witnesses Avho are themselves in favour of the change, perhaps not 
unnaturally, think that others agree A\'ith them. On the other hand, leading authorities 
familiar with the working of asylums say the contrary. It is plain from the letters 
addressed to the Commission that the writers who desire divorce from an insane 
spouse (almost always husbands seeking release from lunatic wives) are in many cases 
merely desiring relief from an irksome expense. 

The great majority of experts on mental disease who gaxe evidence Avere very 
decidedly opposed to the proposal to make insanity a ground of divorce. This 
majority included four Commissioners in Lunacy, the Lord Chancellor's Visitor and 
a specialist of quite unique authority on this subject. Sir George Savage. His 
evidence is well summed up in his final answer : " There is no doubt of the 
individual hardship, and that I have felt. I entered iipon it with a feeling, I must 
say, rather in favour of the divorce, but the more I have considered the indi- 
vidual reports from these people, and the more I have considered my own 40 years' 
experience, I cannot help thinking that there is not ground enough to justify the 
alteration." We cannot admit that evidence of tliis character should be brushed 
aside as it is in the Majority Report on the singular ground that A\itnesses such as 
commissioners in Ivmacy and medical officers of asylums " would object to any enact- 
ment wliich might prejudice in any way the welfare and comfort of those under 
their charge." That is extremely probable, but we may be permitted to add that 
they are also the best judges of what Avould be " prejudicial to the welfare and 
" comfort of those under their care." We are bound, therefore, to accept their verdict 
that the adoption of this proposal would retard the recovery of the curable, painfully 
aggravate the lot of many of the incurable, and even help to upset the balance of 
some Avho, without being insane, are hable to become so. Without at all underrating 
cases of individual hardship to the sane partners, Ave cannot recommend a remedy 
for them Avhicli Avould be thus crudely callous to all other consequences. 
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Tke proposal in which all the Commissioners concur, that when one party to a 
marriage is of unsound mind when it is contracted, and the other party is ignorant of 
the fact, the latter should be entitled to apply for a decree of nullity, will, if adopted, 
provide a remedy for some at least of these cases. 

It Avill not be forgotten that the proposed Uniform Divorce Law for the United 
States does not contain insanity as a ground for divorce, and that during the last 
few" years several States wliere this ground was recognized have, by express legislation, 
affected its abolition. 

Habital drunkenness is proposed as a good cause of divorce in cases where a . 
separation order on this ground has been made and, at the expiration of three years 
from its date, the drunkenness is found by the Divorce Court to be incurable. 

There can be no question of the niisciy and mischief caused by a drunken husband 
or wife, especially amongst the poor, and in the interests of children more effective 
machinery is required for the enforced detention of inebriates. But we regard the 
present time, when there are hopc'Cul signs that driuikenness, viewed as a disease, is 
likely to become amenable to treatment, as a peculiarly unsuitable one for stamping 
it with the finality and irreparableness implied in making it a ground for the dissolu- Brauthwaite, 
tion of marriage. We note the extremely guarded language of Dr. Branthwaite, ^ ' •'''-• 
H.3I. Inspector under the Inebriates Act, who, although of opinion that divorce 
should be allowed in " the Avorst cases, and under definite conditions to prevent abuse," 
admitted that " broadly speaking, divorce for inebriety would benefit the sober party 
" only, or practically so, and would be detrimental to the inebriate one." 

Imprisonment where there has been a death sentence commuted to imprisonment 
for life is proposed to be made a ground of divorce. The scope for the application of 
this cause for dissolution of marriage is so limited that it is hardly conceivable that, ^J\';-,',!;'°"'^' 
if it stood alone, it would be regarded as a sufiicient reason for disturbing the present Dpsait, 15,830-49 
laAv. Unless, therefore, divorce for desertion, cruelty, and insanity are admitted, we 1.5,921, 15,922, 
may perhaps disregard this proposal. If they should be admitted it is not easy to see ' •''.''-'"-.u. 
that long terms of imprisonment can with consistency be omitted as good causes of 
divorce. If this ground is admitted at all it appears to be exceedingly difiicult to 
draw a line, and to say that a death sentence commuted to imprisonment for life ] - V^'^ ' 
(i.e., about 20 years) shall be a good cause, but a sentence, say, for 15 years shall not 
be so. The fact that the death sentence, if carried out, would have determined the 
marriage, seems inadequate as a justification unless in other respects the prisoner is ^ . ^'^,'j "i^"'"^' 
to be treated as deceased. Some witnesses consider that even a moderate term of j^Xl^s, 1460 
penal servitude should be made a reason for divorce, but the weight of evidence was 1462-6, 1546-52. 
entirely against a proposal \Ahich, in the attenuated form in which it survives in our Tliomsou, 40,511. 
colleagues' recommendations, seems to go either too far or not far enough. ^n°'-o' i'o^" 

The Lord Chief Justice's evidence on this point deserves most careful attention. Treadwell, 
His Lordship's view may be gathered from the f olloMdng : "(Q.) You make no 40,641-702. 
" distinction, I understand, between criminals for the purpose of the point we are !^®g^''|' I'^'oo?,"^^' 
" considering? — (A.) I do not make any distinction in principle. If you say would ]5\)27i34.' ^ ' 
" you mind this being applied to a man who has a life sentence, the case Lord Gorell jj^)\.g,.gtone 
" put, that is far less objectionable: but I am dealing with the general principle, 1 5, .,25-8, 15,580- 
" and, so far as I can apply my mind to which side one's judgment should fall, I am 7, 15,608, 15,609, 
" not prepared to draw the distinction; but I answer you at once frankly that there 1 '',639-41. 
" A\'oxdd be less objection to dealing with extreme cases than to the average ordinary 
" case of penal servitude. For anything like 3, 5, or 7 years I do not think that the 
" wife ought to get divorced. The man has often been most faithful, her children 
" are his children, and I do not think the affection is always put on. In some 
" cases one knows that it is put on. In a very large number of cases I have tried 
" appeals on the groiind of the wife and children are, I believe, really genmne. (Q.) I 
" Avas asking for the benefit of your assistance, because I think there is such a 
" great difficulty in saying at what period you would draw the fine. (A.) 1 am 
" not prepared to make it a part of the punishment or a consequence of the offence 
" in any case." 

On the question whether there is a demand on the part of the innocent spouse . to 
have the opportunity of divorcing a convict partner, the evidence of Mrs. Hodder, 
who for 11 years past has been chiefly engaged in visiting prisoners' wives and 
families, is important. She says : " I have during that time seen some 3,000 cases ; Hodder, 40,705. 
" I have analysed my books, and find that 1,575 were long-sentence cases, ranging 
" from 1 to 20 years ; the remainder were of shorter duration. During the whole 
" of my experience in dealing with these people I have never heard of one 
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" desiring divorce; the great majority of the women are very faithful to their 
" husbands." 

We have now dealt with the five new grounds for divorce which our colleagues 
recommend should he establislied. There is one distinctive mark on tliem all. They 
are purely empirical in the sense that tliey are tentative, experimental, dependent 
Majority Eeii., upon qualification and degree. Desertion for three years is cho,s(ni, but we are told 
pp. 98, 99. f\y^^ {f ^j^g well-to-do only were concerned four years would have been recommended. 

Under pressure of sufficient hard cases it might equally easily become two. Insanity 
is to be a cause, not only under conditions of time, but also of the age of the parties. 
Imprisonment under a commuted death sentence for, say, 20 years is to siiifice, hut 
not penal servitude for 10 or 15 years. Cruelty is to be a cause, but it needs to be 
defined, and is defined in a set of A\-ords which may mean anything from gross personal 
violence to the continuous exercise of a sharp tongue or the habitual indulgence in 
a surly temper. Inebriety is to be a cause, but the proposed definition of it leaves 
much to the discretion of the court and is admitted to he open to criticism. Some 
witnesses are in favour of drunkenness being a ground of divorce, but against penal 
servitude ])eing so, and rice rerm. It is obvious that proposals like these have not 
even the semblance of finality. They are frankly opportunist, designed to meet what 
are supposed to be the practical iie(^(ls oL' the moment, and capable of expansion in 
any direction under the pressure for further facilities, which concession is almost 
certain to produce. They must be judged, not only l)y their immediate and intended 
results, but by their inevitable sequel. If the State is to maintain any clear attitude 
as to divorce, it must take its stand upon some guiding principle. There is one 
principle, and, so far as witnesses, many of whom seek to deal with the question, have 
been able to help us, only one, which seems to include the various proposed extensions 
of the grounds of divorce. Each one of these is said to predicate a state of circum- 
stances which proves that the purposes for which the marriage contract was entered 
into have been defeated, \\ ith the consequence that the combined life which it was 
the purpose of that contract to establish is in fact, and finally, determined. We 
suppose that this is what is meant by our colleagues ^vhen they recommend that 
divorce should \)Q permittefl for causes which " are generally and properly recognised 
" as leading to the break up of married life," or, as they elsewhere descrilje it, the 
" (/c^/«(??^o termination of married life." What is to be regarded as "breaking up" 
married life ? Is it separation ? The separated parties may come together. Is it 
drunkenness ? The drunkard may reform. Is it penal servitude ? The prisoner may 
return better and chastened by punishment. Is it physical disability ? Then 
permanent paralysis of the body may frustrate the objects of marriage as fully as 
paralysis of the brain. Moreover, if we accept this principle it must carry us much 
further than is noAv proposed. The conditions of the marriage contract are not only 
that the parties will live together and cohabit without exposing each other to bodily 
suffering. They promise to love one another, to take one another " for better for 
" worse, for richer for poorer, in sickness and in health " during their joint lives ; 
and these promises are as much of the essence of the matter as any of the other 
obligations of the marriage state. The united life described in these familiar words 
may be fatally wounded and sAvept away without desertion, or cruelty, or insanity, or 
inebriety, or imprisonment. Who can judge, for example, the effect of unkind words, 
or studied neglect and indifi'erence, offences which no court can grapple with, but 
which, nevertheless, may be destructive of real union ? That union is determined 
when husband and a\ ife have ceased to love one another. If, therefore, we are tc 
adopt the principle we have stated, it folloA\ s that divorce ought to be permitted when 
it is clear that the parties have irreparal)ly lost affection for each other, or, indeed, 
Mdien either party has become permanently alienated from the other. 

The dilemma that presents itself is this. On the one hand, it is in the highest 
degree dangerous and unstatesmanhke to deal A\ith so momentous a matter as marriage 
and divorce on notions of present expediency, without any governing principle to 
guide us ; on the other hand, the only principle suggested is one which requires that 
divorce should be granted on the mutual consent of both parties, and on proof of the 
Majority Rep., invincible aversiou of either of them for the other. The Majority Eeport, it is true, 
P- ^12- does " not recommend these t^vo causes as grounds of divorce." The reason assigned 

is significant. It is stated thus : " These suggestions ha\ e met with httle support from 
" any of the numerous ^vitnesses Avho have been called before us and are not likely to 
" meet w ith any substantial support at the present day in England." In other words, 
divorce for incompatibility and divorce by mutual consent are laid aside, not because 
they violate any principle on ^vhich the Majority Eeport is based, but merely because, 
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for the moment, no effective demand for them can he discerned. But the inevitable 
conclusion of the premises adopted by our colleagues cannot he evaded. The 
evidence of several witnesses of distinction in different Avays shows that they, at any 
rate, accept the position. Thus, Sir John Macdonell, at the very outset of the inquiry, Maodonell, 393. 
advocated divorce by mutual consent, provided it be suitably safeguarded. Mr. Plowden, Plo wden, 18,999, 
the police magistrate, thought that marriage is a " purely civil contract" and that it Ir'^f^'^^:. r-ir 
would be '•' an admirable thing " if it " could be put an end to by the consent of the ^^'^^^^^^ ^■^'''^'^■ 
parties." Mr. Maurice Hewlett, the well-known novelist, stated that in his view 
" bodily desire and spiritual intention to unite " are the essence of marriage, and that 
" if a man cease to desire his A\'ife, or if he desire another woman," he ought to be 
entitled to apply for a divorce. Miss Llewelyn Davies, the general secretary of the , 

Women's Co-operative Guild, stated the views of some members of her guild thus : Davies, 36,998. 
" When man and wife agree to part, I feel it would be much better for the morals of DavioK, 36,989. 
both to grant a divorce. All our members are most emphatic that where husband 
and Avife could not live happily together it was no real marriage, it was a life of 
" fraud withotit love Nothing but love should hold two together in this most 
sacred of all bonds." The suggested remedy is divorce. Miss Llewelyn Davies 
herself was of opinion that divorce should be granted whenever there was " a serious Davies, 37,048. 
" desire on the part of either of the parties not to live with the other," and she 
explained that this would apply to the case of a man who wanted to be freed from his 
wife in order that he might live with another woman. Miss Llewelyn Davies added Davies, 37,049-53. 
that in saying this she was expressing the opinions of the members of the guild 
generally, though some might not be so advanced. The guild, as already stated, numbers 
25,897 members, respectable married women of the well-to-do working class. Of the Davies, 36,965-8. 
124f selected members to whom Miss Llewelyn Davies specially addressed inquiries, 
82 were in favour of divorce by mutual consent. 

It is significant that a considerable number of the letters addressed to the Davies, 36,997, 
Commission by persons who wished to plead for relief in their own cases deal not 36,998. 
with any matrimonial offence, but are simply records of incompatibility, that is to 
say, from husbands or wives who have made a mistake, or find that they are not 
suited to one another, and claim on that ground that they ought to be liberated by 
law, and ought to be allowed to make a fresh marriage. The following is a typical 
instance : " I married when very young and more than a quarter of a century ago. 
" I separated by mutual consent (foolishly perhaps). As the law at present stands 
" neither my wife nor myself can obtain a divorce though I should much like to 
" be free, there are many cases of this sort, and if the law was only altered as 
" proposed by many that after a certain number of years' separation either party 
" could obtain a divorce it could injure no one and would give many much more 
" happiness." 

Whether divorce by mutual consent is likely to be adopted eo nomine is not the 
point, and is not practically very important. One of the strongest reasons for not 
allowing desertion and cruelty as good causes of divorce is the ease with which they 
may be utilised for the dissolution of marriages of which the parties have simply 
grown tired, and mutually desire to make an end. It will be remembered that 
experience in the United States emphatically confirms the reality of this danger, the Crane, 16,328, 
recognition of which has been a main factor in producing the recent demand for 16,503-9. 
reform to which we have already referred. The clanger lies not merely in the risk 
of a misuse of law in individual cases, but in the creation of a habit of mind in the 
people ; for there is evidently a tendency in the United States for husbands and 
wives and their friends in certain classes of society to see no discredit in divorce 
based on allegations of cruelty or desertion, Avhile judges make no effort to detect 
collusion, but consider it to be their duty to facilitate divorce whenever the parties 
are obviously tired of one another's society. Divorce as the result of mutual arrange- 
ment is " looked upon by people of respectability in certain walks of life as a popular 
" and firmly established institution." We submit that the proposals of the Majority 
lieport cannot be viewed apart from the principle upon which they are founded, and 
the consequences which logically follow, and have in fact followed, upon its adoption. 
Those proposals, if carried out by legislation, would lead the nation to a downward 
incline on which it would be vain to expect to be able to stop half way. It is idle 
to imagine that in a matter where great forces of human passion must always be 
pressing with all their might against whatever barriers are set up, those barriers can 
be permanently maintained in a position arbitrarily chosen, with no better reason to 
support them than the supposed condition of public opinion at the moment of their 
erection. But if the principle which lies behind the proposals of the Majority Report 
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be once admitted, with all that it necessarily implies, the result would be practically 
to abrogate the principle of monogamous life-long union. 

Would the adoption of our colleagues' proposals, with the consequences which, 
however undesired, must follow, be for the general welfare of the people of this 
country ? That is the question we have to answer. We believe the preponderating 
voice of history and experience would answer in the negative, and that in giving that 
answer it would be supported by the verdict of the best and A\dsest of those in every 
age who have striven to promote tlie moral advancement and the happiness of the 
human race. 
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The Proposals in relation to the Christian Faith. 

It is in this context that the teaching of our Lord cannot be put on one side. We 
have already said that in our opinion it is impossible to expect from non- Christian 
subjects of the State submission, as a matter of course, to the rules laid down by 
Christ for His own followers. We do not, therefore, conceive that the duty of the 
State is simply to translate into Acts of Parliament those canons, however venerable, 
of the Christian Church which have been supposed by it to express oui' Lord's mind 
as to divorce ; although it may well be that to our forefathers such a course would 
have seemed obvious and proper. But it is the duty of the State to legislate for the 
general good of the whole natitni, and in determining «diat will promote that end we 
must look for guidance, not to ephemeral conditions of the moment, even though 
enforced by sympathy with individual suffering, but to the fullest knowledge and the 
■'.iighest wisdom we can invoke. Every citizen has his share, direct or indirect, in 
determining the action of the State. It is, therefore, for each of us to measure for 
himself what weight he will give to the various materials upon which his judgment 
in this matter should be based. To those, and they form the great majority of the 
nation, who profess allegiance to the Christian Eaith in one form or another it will 
be almost axiomatic that our Lord's teaching as to the true conditions of family and 
social life aa as intended to promote the general welfare of the Avorld, and has for all 
Christian people a pre-eminent authority and an imperative claim to their loyal 
acceptance. That seems the necessary result of a belief in His unique personality. 
It is, therefore, of the utmost importance to turn to the "words of Christ, if not 
for specific and final rules on divorce, yet certainly for the principles and ideals which 
make for the moral welfare of mankind. 

A considerable number of bishops and other learned clergymen and ministers, 
English and Scottish, professors of divinity and of Church history of the Universities 
of Oxford, Cambridge, Glasgow, Edinburgh, and London, representative members of 
the Church of England, the Roman Catholic Church, the Wesleyan Methodists, and 
the Congregational Union Avere examined as witnesses. Their evidence disagreed on 
matters of biblical criticism and exegesis, and as to the true construction to be put 
upon various Avell-known passages of Scripture dealing with this subject. Into these 
matters we do not enter. It is obvious that this Commission is not so composed as to 
be competent to speak with authority on such questions. But what is far more 
important, and indeed exceedingly impressive, is the absolute unanimity of these 
witnesses upon the fact and the nature of our Lord's teaching to the world on 
marriage and divorce. All are agreed that Christ intended to proclaim the great 
principle that marriage ought to be indissoluble. There is wide divergence as to 
■\\ hether the ideal thus held up bv our Lord uas or was not intended by Him to 
exclude any exceptions, but tlicre is no doubt in the minds of any of the theological 
witnesses as to that ideal itself. To quote one of them (Dr. Inge) : " It seems clear that 
" Christ in the words so variously reported by thq Evangehsts intended to inculcate a 
" higher view of the sacreduess of }narriage than Avas held by the Uabbis of either school. 
" Divorce liad been allowed hj Moses ' for the hardness of yoiu' hearts,' but ' from 
" the beginning,' that is to say, according to God's intention, marriage is essentially 
" an inviolal)le contract terminable only by death." T\"hen we compare the prin- 
ciple thus enunciated and vouched for by this remarkable concensus of authority as 
truly representing our Lord's teaching, with the principle, if there be .any, which 
underlies the recommendations of the Majority Eeport, we find them irreconcilable. 
If the one is calculated to promote the public good the other cannot be so. That 
marriage should be normally life-long and indissoluble, and that mafriage should be 
dissoluble on grounds which lend themselves to the easiest coUusion, and which 
seem necessarily to involve the right of either partner to put an end to it at will, are 
contradictory propositions. If the nation desires, as we believe it does, to maintain 



Digitized by IVIicrosoft® 



' MINORITY UEI'OltT. 187 

the ideal of life-long obligation, it cannot permit Parliament to lay down a long and 
increasing list of statutory exceptions, some of tliem dependent for their effect upon 
the construction of terms, Avhich do not admit of precise definition, by judges who 
may well vary in their intellectual and moral attitude towards these questions of 
divorce. 

The Proposals in kelation to Family Life. 

There are reasons at the present time which lead us to tliink that the State is 
called rather to strengthen than to relax the strictness of its marriage laAvs. It cannot 
be said that the natural tendencies of human society at the present time are moving 
in favour of an ideal of family life based upon a union life-long in its character. One 
might almost say that the family is the fundamental and permanent problem of human 
society, but the strength, coherence, and continuity of the family are threatened l)y 
two counter forces, (a) the assertion oL' individual liberty; (b) the claims of logical 
Socialism. As to the former tliere is a very widespread claim on the part of 
individuals for liberty from the restraints of marriage whenever they become difficult 
and irksome. As to the latter, logical Socialism is contending that the family stands 
in the A^ay of the solidarity of the State, and this tendency is operative in many 
continental countries and in some of our own colonies. Much of the evidence 
brought before us in the interests of what is called eugenics folloA\'s the same line. 
It may be added that within the family itself, even in our own country, the same 
spirit of reluctance to accept the discipline of marriage is shown in the grooving 
reluctance to accept its natural consequences, the production and rearing of children. 
The evidence in this respect of the increasing decline of the birth-rate in England 
and in Australia cannot be ignored. To these influences tending to disintegrate the 
family and the home must be added the increasing restlessness of modern life in all 
classes and the social effects of modern industry and of the massing of people in great 
towns. There are strong tendencies at work breaking up the family life and the 
continuous union of man and Avif e, wliich is its basis. " The problem of the family " Jesus Chrisi 
" is not merely a contemporary issue between expediency and idealism, but is one "■"^l the Social 
" element in the vastly larger problem of human progress and destiny. This is the p"n*'p"'aJ^a 
" full scope and social importance of the problem with which the Divorce Court (Maomillan), 1904, 
" and the Ecclesiastical Courts are trying to deal." The real question at issue is the p. 134. 
alternative between the narrow expediency of trying to make the lot of certain 
parties concerned easier and happier, and the wider expediency of strengthening 
the family life against influences which are threatening its strength and stability. 
Moreover, the effort to promote that narrower expediency tends to defeat the effort 
to promote the A\'ider expediency. Experience shows that on the whole increase of 
facilities and grounds of divorce leads to domestic instability. There is abundant 
evidence that the classes mainly affected by the Divorce Court are becoming less 
careful of the restraint and the obligations of family life. This certainly seems to be 
the effect of divorce legislation in the United States, and as we have already stated, 
it has led there to a strong and increasing reaction. The remarkable words of 
President Roosevelt make it plain that the danger is felt to be real and pressing and 
one which calls for serious and united effort to resist it.''"' 

The ultimate question therefore, the question which must be borne in mind in 
considering the difficulties and hardsliips which a high ideal of marriage inevitably 
involves, is whether at a time when tendencies disintegrating family life are strong, 
when, in America, to name but one country, where divorce has been made easier 
and wider, there is a strong reaction in favour of greater strictness, the State in 
England should relax its marriage laws— whether it ought not firmly to maintain 
them at least at the present standard. In other words, is the State in England to 
leave a position of comparative strictness towards which many citizens in other 
countries, such as America, appalled by the consequences of relaxation, are now 
painfully struggling to return ? There can be no question that hitherto the strength 
of English social life has been the family— the home. The evidence is reassuring 
that among the great bulk of the people, especially among the middle class and 
artisans, the obligations of marriage are respected, and home life is pure and 
consistent. There can be little question that the reason for this state of things is 
the general social conviction that marriage binds those who enter it for better or for 



* " There is a widei^pread coiivietioii tluit the divorce laws are dangerously lax and indifferently 
" administered in some of the Stales, resulting in a diminishing regard for the sanctity of the marria.^e 
" relation." Message to Congress, January 30, 1905. Census Keport, Introduction, p. 4. 
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worse. It is a life-long obligation with all the sacrifice which such an obligation 
involves. Our contention, therefore, is that the State, in its own interest, should 
maintain and not relax the standard of its present marriage law. It is in the interest 
of the State to strengthen the sense of responsibility in entering the married state, 
and the willingness of mutual sacrifice in continuing it. The provision of exceptions 
to the life-long tie of marriage must tend to weaken the very things that the State 
desires to strengthen. Will people be more careful about marrying where there is 
a suspicion of drinking habits, or lunacy, if it is known that when drunkenness or 
lunacy develops divorce with permission to re-marry may be easily obtained ? Again, 
will people be more willing to make mutual sacrifices and allowances if they know 
that a careful absence of moderate duration may set them free ? 

It must not be supposed that in pressing these considerations we are either ignoring 
or seeking to minimise the great amount of suffering which now exists, and has 
always existed, in relation to ill-regulated marriages. "Weakness and wickedness, 
selfishness and ignorance produce their inevitable results in this as in other depart- 
ments of human life. The tragedy of an unhappy marriage is deepened a hundred- 
fold by the pitiful misery it almost always brings on the children who sufi^er for the 
sins of their parents. But the fallacy we desire to deprecate is the tacit assumption 
that these ills are in any measure due to the lack of opportunity for divorce. Even as 
a remedy its practical limitations are obvious. If, for example, a wife with young 
children is to benefit by divorce, it is necessary (1) that a fresh husband should be 
found Avilling to undertake the burden of his predecessor's offspring, and (2) that 
AA-hen found he will be a better husband than tlie first. But, be that as it may, it 
is plain that we must seek the cause of matrimonial trouble at a much earlier stage 
than that which has been reached when the possibility of divorce becomes a practical 
question. The causes of marriage failure are, speaking generally, the lack of the 
sense of responsibility in entering the married state, and the lack of self-control, self- 
sacrifice, and sense of duty in continuing it. To attempt to deal Avitli these matters 
by multiplying grounds of divorce is surely to attack the problem at the wrong end. 
That the problem is one as important as it is difiicult no one ^\-ill deny. Legislation 
improving the social environment of the working classes may do something. A more 
permanently effective system of elementary education would make young men and 
women far better equipped for family life. Possibly some restraint on the 'present 
freedom of adults to contract marriage without regard to conditions of health, or 
ability to maintain a family, may be practicable, and, if practicable, would certainly 
do something to diminish the number of unsuitable and unhappy marriages. But 
the only real remedy we believe will be found not so much in Acts of Parliament as 
in such influences as can be exerted to rouse the couscienee and stimulate the moral 
sense of the nation. 

The Proposals as touching the relatioxs oe Chitrch and State. 

If the recommendations of the Majority Report should be adopted and divorcf 

should be made legally possible for the causes appro^■ed by our colleagues, it will 

become urgently desirable on grounds both of expediency and of justice that the 

relation of the Church of England to the marriage la\v should be reconsidered. As 

has already been stated, under the existing laA\- about (il per cent, of marriages in 

England are solemnised in church by clergymen of the Church of England. Every 

man and woman is entitled to require the incumbent of the parish within a\ hich he 

or she resides to solemnise his or her marriage, subject to formal conditions as to 

time, banns, consent, &c., and also to questions of the religious profession of tln^ 

20 & 21 Vict. c. 85. parties which have never been definitely decided. The parties must of course be 

s. 57. legally competent to marry each other, and if either of them has been divorced for 

7 i:d\v. 7. c. 47. adultery, or if it is a case of marriage with a deceased wife's siscer, a clergyman may 

«• i- refuse to officiate. There has for many years been considerable difficulty in connec- 

Kesolut^ons of ^jqj^ ^ith the marriage in church of divorced persons. If the State should decide to 

cirerburr'' " multiply the grounds of divorce it is certain that the great majority of the clergy 

Convocation, will dccHne to officiate at the marriages of persons so divorced, and a large number 

App. XXV. of them will refuse to admit such persons to Holy Commimion. The Church of 

c- (IS). England's present standards of belief and conduct do not contemplate the marriage 

of persons who have been already married and have been parties to decrees for 

divorce on the ground of desertion, cruelty, insanity, drunkenness, or imprisonment. 

It is significant that the Chairman of the Commission admits that if the views advanced 

in the memoraudum which he tendered as evidence, and carried out in detail in the 
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proposals of the Majority Report, be accepted, the marriage " service seems to be out Gorell, Vol. III., 
" of keeping with modern thought and to need reconstruction." It is, we need I*- •'^^' paragraijh 
hardly say, most improbable that the Prayer Book will be altered so as to make it 
consistent with enlarged views of divorce which are alien to its teaching, and which 
it seems to be admitted involve a departure, even if a necessary departure, from an 
ideal recognised by the. State itself. 

It is in the interests of the State that the Church, as the special guardian and 
trustee of Christian principle, should be encouraged to strengthen the loyalty of its 
own members to that principle for the sake of its value to the State. The State 
stands to gain in the interests of its own ideal of marriage as a lifelong union, and not 
to lose, if the Church is permitted to maintain that ideal with a strictness which the 
State may desire but cannot attain. Any Christian society, therefore, should be at 
liberty to give or withhold its own religious sanction to marriages to which the State 
reluctantly, but under pressure of social facts, feels compelled to give its civil 
consent. Nor do we think that there is anything inherent in the relations of Church 
and State which ought to withhold this liberty from the Church of England. The 
relationship of Church and State ought to be one not of subservience of the one to the 
other, but of co-operation Avithin different spheres towards common ends. In the 
case with which we are noAv concerned this common end is the strengthening of the 
ideal of marriage as a life-long obligation. "We urge the recognition dl the liberty 
of the Church to exercise discipline over its own members in accordance with its own 
principles, not only in the interests of the conscientious convictions of Churchmen, 
but in the interests of the State itself. 

It is outside the prorince of this Commission to make concrete proposals on this 
matter, especially as they would be designed to meet a state of circumstances which 
M-e trust will not arise. We desire, however, to state that in our opinion the 20&21 Vict. c.y5. 
Divorce Act of 1857, apart from any enlargement of the grounds of divorce, requires '^'^- "'^' ^^• 
amendment so as to remove altogether any legal obligation on a clergyman to 
solemnise the marriage of a divorced person, and farther so as to abrogate the right 
conferred by the Divorce Act on a person divorced for adultery to the use of his 
parish church for the celebration oE his marriage. Should the recommendations of 
our colleagues be carried into effect, other or more radical changes might become 
inevitable. The only A\-ay out of a position of intolerable difficulty might be that 
the State should in all eases require and concern itself only with a civil ceremony of 
marriage. But we desire to say, that in our opinion the abolition of the religious 
solemnisation of all, or of a great majority of marriages would be a very great evil. Report of R.C. on 
We agree with the opinion expressed in the Report (1868) of the Royal Commission Maniage Laws, 
on the Marriage Laws, that it ought to be the aim of statesmen to attach the ^^^^ [4059], 
religious sanction to marriage. Further, it would be essential that any concession to ^' ^^^^"^^ '*'• 
the conscientious convictions of clergymen should be made with due regard to the St. Albaus,2l,i6l 
constitution and discipline of the Church of England as a religious society. -9, 21,211-5. 

We recommend that, subject to the recognition of equality between the sexes, 
the law should not be altered so as to extend the grounds of divorce. 

The Question er Jurisdiction. Local Courts. 

With regard to the question whether greater facilities are necessary to enable 
persons of slender means living at considerable distance from London to exercise their 
statutory rights under the Divorce Acts, it is of course incontestable that no one 
ought to be^deprivixl of his legal rights merely by poverty. Eurtlier, the evidence has 
in our opinion established that (a) the centralisation of all divorce business in 
London, and (b) the cost of divorce proceedings, have in fact prevented a considerable 
number of poor persons and persons of small means from bringing suits in the 
Divorce Court, which, but for the expense, they might have brought successfully. We 
concur in the recommendation of our colleagues that local courts exercising the juris- 
diction of the High Court should be established. We also agree that it will be 
convenient that these courts should be held at centres where there is already a 
District Registry of the High Court. We do not agree with the proposal of our Clarke, 42,176-80. 
colleao-ues that these local courts should be forthwith opened in the whole of the 
89 towns in England and Wales where District Registries exist. In our opinion a 
very much smaller number of local courts will meet the real need, while the whole- 
sile facilities which it is proposed to offer are, in our opinion, likely to have a gravely 
unsettling influence on large classes of the people who would otherwise never 
contemplate, and who ought not to contemplate, divorce. It would be disastrous if 
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divorce were made too easy, or if the views of some witnesses who, for example, 
regard it as a hardship that a man should lose a day's work over his divorce, were 
allowed to prevail. We recommend that local courts should be opened in a few 
centres only, with liberty to the Lord Chancellor to increase the number if and when 
it becomes necessary. 

Our colleagues propose that the local divorce courts should be presided over by 
county court judges, of whom 8 or 10 are to be selected and to act as Commissioners 
for a year or more, going from court to court and giving their whole time to this 
business, while the ^^ ork of their own county courts is to be left to deputies paid by 
the Treasury. In our opinion this arrangement is undesirable and bad. If the 
number of centres lie limited in the way we propose, a xevy much smaller number of 
Commissioners than eight or ten will sufl&ce. We recommend that in the first 
instance two should be appointed by the Lord Chancellor (with power given to him 
to increase the number), and that they should be chosen rather with reference to the 
special lunction they are to discharge than because they are county court judges. 
There seems no advantage in taking men aw ay from Avork which at present occupies 
them fully, and Avhich iu their absence has to be left to deputies, in order that they 
may undertake other work of which they have no experience. Further, the effect of 
the proposal that after a year they should return to their own duties and be replaced 
by other county court judges, if carried out, must be that divorce kiw will always be 
administered in the local courts by judges without experience in that la^v. The 
importance of such experience a\ as pointed out by the Lord Chief Justice and by the 
judges of the Probate Division in their evidence. Moreover, these relays of judges 
always new to tlie w ork would lack the assistance of trained officials and a Bar 
thoroughly familiar with the law and practice of matrimonial causes. It is idle to 
suppose that tribunals thus manned and equipped would dispense justice of the same 
quality as would be available to the rich suitor A\ho could take his, case to the coiut 
sitting ill London. It cannot be doubted that the advantage of experience will be 
best secured if the Commissioners are in all respects supplemental judges for tlie 
di\ orce business of the Probate Division, and are in close and constant touch with 
the ordinary divorce judges. 

It is proposed that the local divorce coiuts, presided over by county court judges, 
should only be open to litigants of small means, and that 'others should be obliged as 
now to come to the London court. This will be wholly mischievous if the arrange- 
ments are made on an assumption that the matrimonial affairs of the poor are of less 
consequence, and to be confided to a less important judge, than those of the Avell-to- 
do. Until now the business of inferior courts has been limited by the amount at 
stake in the litigation, not by the means and social position of the litigants. We are 
of opinion that the Commissioners should be empowered to take any divorce case 
whether in London or in the local courts, and that it shoidd be open to the President 
of the Division to arrange the work of each sittings in such way as he deems expedient. 
If, for instance, he thought tit on some occasion himself to take a series of eases in 
local centres, and to leave a Commissioner to take London business in his absence, he 
ought t(j be able to do so. If the local courts were thus made, so far as the judges 
are concerned, really, as a\ ell as nominally, equal to the London court, there would be 
much less objection to the former being reserved for the exclusive use of litigants 
Avho could not afford to bring their easels to London, 
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I'oi^'i's OT Ageeeiment with the jMa.joiutv Report. 

1, ^ye concur in tJie reconimendations of the Majority Ileport as to costs and 

generally as to procedure and practice, both as to diA'oree in the High Court and as 
to magistrates' orders under the Summary Jurisdiction (Married Women) Act, 1895, 
and tJie Licensing Act, 190:^, except so far as tltose recommendations contemplate 
the substitution of divorce for mere separation in certain cases where magistrates' 
orders have been made. 

f' We concur in the recommendations of the Majority Ileport Avith regard to the 

nullity of marriage in cases («) of unsound mind, (b) of epilepsy and recurrent 
insanity, (c) of venereal disease, (d) Avhen a woman is pregnant at the time of marriage 
Ijy a man other than the husband, Avho is ignorant of the fact, and (e) of wilful 
refusal to consumma.te the marriage. 

We concur in the recommendations of the Majority Eeport Avith regard to 
" presumption of death." 
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We concur in the recommendation of the i\T;i jority Report that whatever grounds Majority Refftrt, 
are permitted to a husband for obtaining a (li\i)i'fe from his wife, the same grounds i>- "•'• 
should be available for a wife in a suit against her husband. 

With regard to tlie questions relating to tlie piil)lication of reports of divorce Mujority Report, 
and other matrimonial causes, Ave concur in the recommendations of tlie Majority pp- '''G-T. 
Report. We desire, however, to add that if the number of courts exercising divorce 
jurisdiction should be increased to anything like the extent contemplated by our 
colleagues, the difficulty of preventing divorce cases from being indisc'riminately 
reported in newspapers, especially in the provinces, will be largely ino'eased. Indeed, 
it appears to us u,nlikely that the recommendations proposed by our colleagues would, 
in the event supposed, be found adequate to counteract an evil wliich is great enough 
now, but which would then Ijecome very much great ei-. 

We desire to express our cordial appreciation of the kindliness as well as of the 
ability with Avliich the Chairman has presided oxer oiu' delilierations. His knowledge 
and experience ha\e ahvays been placed freely at the service of his colleagues, and 
thus, while differing from his conclusions in certain matters Avhich we regard as 
fundamental. Ave liaAe gladly followed his guidance in a number of recommendations 
for the amendment of the law on points of great practical importance. 

We desire also to associate ourselves Avith our colleagues in their appreciation of 
the able services Avhich the Secretary, the Assistant Secretary, and the staff have 
rendered to the Commission. 

All wliich we humbly submit to Your Majesty. 

COSMO EBOR: 
WILLIAM R. ANSON. 
LEWIS T. DIBDIN. 

2nd November 1912. 
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1S57 :— 

Amendment proposed : — 

Alteration required in, in the event of adoption 
of recommendations, 524. 

Protecting clauses with regard to the position 
of clergy, extension of in event of extension 
of grounds, 528 (IX.), 529. 
Sec. 2, Transference under, of ecclesiastical juiis- 

diction, 28. 
Sec. 7, Judicial separation instituted by, 225. 
Sec. 12, Place of divorce court, 28. 
Sec. 16, Causes for judicial separation under, 28. 
Sec-. 22, Equal rights under, of the sexes to 

enforce a suit for judicial separation, 202. 

Principles and rules under, 28. 
Sees. 25 and 26, position id' the wife in judiciiil 

separation, 225. 
Sec. 27, Grounds for husband's and wife's divoi-ce, 

2K. 
Sec. 28, powers as to trial by jury, 398. 
Sec. 30, ground.s for dismissing jietitions, 28. 
Sec. 31 : — 

As to counter charges and conduct conducing, 
28. 

Discretionary defences provided under, 365. 
Sor. 32, Powers nf the court to suspend a decree. 

Sec. 33, as to verdict by a jury, 398. 

Sees. 33 and 34, us to damages and costs, 28. 

Sec. •■i5, custody, maintenance, and education of 

children, interim and final order, made under, 

436. 



Acts of Parliament — continued. 
Divorce Acts — co7itinued. 

1857 — continued. 
Sec. 36, as to trial by jury, 398. 
Sec. 40 :— 

Powers as to trial by jury, 398. 
Power to Divorce Court to dii'ect issues to be 
tried elsewhere, 28. 
Sec. 43 :— 

As to cross-examination of petitioners, 382. 
Repeal of, recommended, 385, 528 (YII.). 
Sec. 45 :— 

Application of, to men as well as women, 

amendments proposed, 442. 
Variation of settlements provided for under, 
433. 
Sec. 46, publip examination of witnesses under, 

473. 
Sec. 54, suits ill forma pauperis permitted luider, 

409. 
Sec. 57, obligations under, of the clergy, 28. 
Sees. 57 and 58 ; — 

Position of clergy under, as to re-marrying of 

divorced persons, 521. 
Removal of obligations of clergymen, recom- 
mended. Mm. p. 189. 
Absolute defences, specified under, 365. 
Constitution under, of a spieoial court in London, 
and subsequent consolidation of, with the 
Svipreme Court of Judicature, 9. 
Difficulty of the clergy with regard to persons 

divorced for grounds not recognised in, 522. 
Grounds permitted, 247. 
Inequality of the sexes undei% 203, 205. 
Intermarriage of guilty parties permitted hy, 

approved, 455-464. 
Objects, 24. 

in Practice in British Columbia, 32. 
Provisions of, as to re-maniage, application of, 

only to divorces in England, 522. 
Repeal of : — 

Considered impracticable, Min. p. 172. 
Suggested by working men, Min. p. 176. 
State of morality prior to, 64. 
Women charged with husbands, power to make 
respondent, recommendation re, 421. 
Ecclesiastical Civil Judicature Transfer Act, 1884, 
powers under, for jurisdiction in matrimonial 
matters in the Isle of Man, 32 (p. 18). 
Educiition Act, 1870. as affecting the question of 
publication of reports, 472. 

Evidence Further Amendment Act (32 & 33 

Yict. c. 68) :— 
Sec. 3 :— 

On cross-examination, 101, 382. 

Repeal of, recommended, 528 (VII.). 
Habitual Drunkards Act : — 

Habitual drunkenness a ground for separation 

under, 304. 
Sec. 3, definition of habitual drunkenness, 136 
Sec. 10, referred to, 136. 

Incest Act, 1898 .- — 

Cases under, to be heard in camera, 484. 

Statutory law for hearing of cases mider, //; 
camera, 497. 
Indecent Publications Act, 1889, sec. 3, inadequacy 

of limitations to publication under, 495. 

Inebriates Acts, 1879 to 1900 :— 

Compulsory detention imder, in licensed retrents, 

136. 
Referred to, 189. 

Recommendations of Departmental Committees 
on, approved, 308. 
Judicature Acts, Mniulgamation of the courts under, 
9, 30. 
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Acts of Parliament — continued. 

Law of Libel Ajnendment Act, 1888, sec. 3, on pub- 
lication of divorce, &c. repoi-ts, 484. 

LicasrsiNG Act, 1902 : — 

Administration of, by non-stipendiaiy justices, 

considered unsatisfactory, 141. 
Amendments proposed : — 

OonoiuTence in recommendations of majority, 

Min.. p. 190. 
Extension of powers under, for commitment of 

husband on wife's application, 189. 
Grounds upon which ordei-s shall be made, 154. 
as to Grounds, definitions, and power of, 528 

_(rv.). 

Habitual drunkenness a ground for separation 

orders under, 300. 
Inadequacy of, 306. 

Jurisdiction conferred by, on local courts, 64. 
Limitations of, according to income, 148. 
Limitations proposed to jurisdiction imder, 528 

(m.). 

Retention of, as at present, with limitation of 

period, 147. 
Sec. 5, Powers as to compulsory detention in 

licensed retreats, 136. 

Lunacy Acts : — 

Amendment proposed (Mrs. Tennant), p. 169. 

Defects in, specification of, 299. 

Period of confiuement under, before pronouncing 
as incurable, Min., p. 182. 
Man-ied Women's Property Act, 1882, position of 

women advanced by, 211. 

Mateimonial Causes Acts : — 

14 & 15 Vict. c. 55, s. 12, Power under, of the 

court to remit fees, 171. 
20 & 21 Vict. c. 77, sec. 35, Trial by jury at dis- 
cretion of judge, 405. 
24 & 25 Vict. c. 100, sec. 57, on Re-marriage in 

good faith after presumption of death, 357. 
1857, see Divorce Act, 1857, under Acts of Parlia- 
ment. 
1859 :— 

Power to vary settlements, extension of, advo- 
cated, 434. 
Sec. 4. Orders for custody and maintenance of 

children, 436. 
Sec. 5, Orders for application of property, 433. 
Sec. 1, on Cross-examination of petitioners, 382. 
1860 (23 & 24 Vict. c. 144, s. 7), Decrees made 

absolute, period to elapse, 29. 
1866 (29 Vict. o. 32, s. 3), Period for decree 

absolute, 29. 
1868 (31 & 32 Vict. c. 77), se3. 4, Powers as to re- 
marriage, 29. 
1873 (36 & 37 Vict. c. 31), Interventions in suits 

of nullity, 29. 
1878 :— 

Distinction made in, as to form and duration of 

orders, 159. 
Sec. 4, Separation and maintenance orders under, 
with provisions in case of adultery of wife, 
134. 
Sec. 3, Powers of court as to settlements, 433. 
Sec. 4, Repeal of, by later Acts, 135. 
Referred to, 65. 
1884 :— 

Collusion resulting from, 101. 
c. 68 :— 

on Payment of settlements, 29. 
Restiiiution of conjugal rights under, 29, 376. 
Sec. 5 :— 

Omission of cei-tain rights, amendment pro- 
posed, 377. 
Repeal of, recommended, 528 (VII.). 
1886 (49 & 50 Vict. c. 52) :— 

Distinction drawn as to form and duration of 

order, 159. 
Maintenance orders with power to vary the 
amount on application, and provisions as to 
adultery of wife, 134. 
No power given under, for orders for non- 
cohabitation, 139. 
Sec. 4. Repeal of, by later Acts, 135. 
Referred to, 65, 



Acts of Parliament — continued. 

Matrimonial Causes Acts — continued. 
1907 :— 

Provisions of, for settlements after divorce, on 

annulment, 433. 
Sec. 3, Provisions of, as to charge and hearing 
of charge, 421. 

Offences against the Person Act, 1861. sec. 43, 
Definitions in, of aggravated assault, 135. 

Prevention of Crimes Act, 1908, Number sentenced 
as habitual criminals under, up to 1911, 319, 

Summary Jurisdiction Act, 1879: — 

Sec. 38, Definition of officers of the court, 168. 
Sec. 41, Declarations of officers of the court as to 

maintenance money, 173. 
Amendments proposed : — 

Adjournments to be permitted, 196. 
Applicants to have right of reply, 194. 
Binding over of husband to be of good behaviour, 

powers re, 168. 
Clerks to have statutory duty of taking fuU 

notes of oases, 193. 
Concurrence in recommendation, majority as to, 

Min., p. 190. 
Defences against applications for maintenance, 

169. 
Discretionaiy powers of court to be extended, 

161. 
Discharge of orders, extension of powers re, 170. 
Evidence as to amount of earnings, 197. 
as to Grounds, definitions and powers of courts, 

528 (IV.). 
Grounds upon which orders shall be made, 154. 
Maintenance money, system of payment, 168. 
Non-cohabitation order as cases requiring pro- 
tection, 150. 
Notice of defences to be given, 195. 
Notice to third parties, 196. 
Notification of change of address of husband 

paying maintenance money, 168. 
Period to be shortened before enforcement of 

maintenance, 176. 
Period for taking proceedings under, power for 

extension of, advocated, 192. 
Power to adjourn a case and to make an order 

for maintenance in the meantime, 168. 
Power to review a separation order on applica- 
tion of either party, 160. 
Provision for custody and maintenance of 

children after discharge of orders, 170. 
Statutory duty of clerks to take full notes of 

cases, 193. 
Summons to specify relief claimed and founda- 
tion for application, 195. 
Sec. 7, Powers to vary and discharge orders, 

extensions proposed, 170. 
Sec. 10, Power to send proceedings and remit 
cases to the High Court, 163. 
Desertion under, 157. 
Distinction as to remedy for safety or maintenance, 

advocated, 159. 
Enforcement of orders for payment of alimony 

under, recommendation re, 444. 
Equal rights for men's applications, advocated, 

158. :! 
Extension of, to husband's applications, advocated, 

146. 
Jurisdiction conferred by, on local courts, 64. 
Limitations cf, according to income, 148. 
Power under, to make a non-cohabitation order, 

139. 
Present administration considered unsatisfactory, 

141. 
Separation orders under, temporary only, recom- 
mendation re, 161. 
Sec. 4 :— 

Condition as to " causing men to leave home," 

abolition advocated, 150-2. 
Former acts repealed by, 135. 
Grounds upon which an order maybe made, 150. 
" Persistent cruelty " difficulty and diversity of 
views on, 151. 
Sec. 5, Orders made under, and provisions re, 135. 
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Acts of Farlianaent — continued. 

StJMMABY JuEiSDiCTiON AcT, 1879 — continued 
Seo. 6 :— 

Defences against applications for maintenance 

from adulterous wiyes, 169. 
Limitations and powers of court, procedure and 
enforcement of orders, 135. 
Sec. 7 :— 

on Cancelling of orders, 164. 
Power to alter, vary, or discharge an order, 170, 
306. 
Statistics showing use made of, 138. 
Yagranct Act, 1898 (61 & 62 Vict. c. 39) :— 
Power of imprisonment under, referred to, 191. 
Sec. 1, on Compulsory prostitution of a wife, 345. 
Adler, Bev. Dr. Hermann, formerly Ohief Babbi in 
England, evidence of, on Jewish views on divorce, 
referred to, 43. 

Adultery : — 

"Accidental," condemnation by some witnesses, 214. 
Committed in ignorance, as a defence in divorce, 

368. 
Comparison of results of, when committed by 

husband or wife, 205. 
as a Defence, discretionary powers re, recommenda- 
tion re, 3'73. 
as a Ground (proposed) : — 

Discretionary powers proposed re, 528 (VII.). 

Recommendation re, 528 (VI.). 

Recognition of, 247. 
of Husbands, effects of, evidence of medical 

witnesses re, 216. 
Inclusion of other offences in the term, advocated, 

247. 
of Petitioner, see Recrimination, 368. 
Proper courts to deal with, 153. 
Recognition of, as a cause for divorce, 224. 
Regarded as a criminal offence, proposal referred to, 

396. 
Regarded as a ground for divorce in the eighteenth 

century, 18, 19. 
as Sole ground for divorce, justification for, 

Min., p. 172. 
Alcoholic cases, incurable, number of, 273. 
Alexander, Mr., evidence of, as to position of Jews 
with regard to divorce before and after the Act of 
1857, quoted, 467, 469. 
Alveestonb, Lord Chief Justice : — 
Evidence of : — 

as to Commuted death sentence as a ground for 
divorce, quoted, Min., p. 183. 

as to Imprisonment as a ground for divorce, 319. 

on Publication of divorce, &c., reports, quoted, 
478, 487. 
Ameer Ali, Right Honourable, evidence of, as to 

the law of domicil, referred to, 335, 338. 
Artisans, &c., standard of morality amongst, and 
special temptations, examples cited, 59. 

Assize Towns : — 

Bills of costs, evidence of a witness re, quoted, 89. 
Commissioner in Assizes, see that title. 
DiTOECE JtTEiSDiCTlON AT (Proposed) :— 
Objections to, 89. 

Probable costs, evidence re, quoted, 89. 
Judges : — 

Matrimonial causes heard by, power given and 

afterwards removed, 65. 
Religious views of, 90. 
Jurisdiction of in all cases, excepting only matri- 
monial cases, 63. 
Table showing number of, 112. 
Association of County Coui-t Registrars, resolution of, 
desiring extension of divorce jurisdiction to county 
courts, 95. 
Atkinson, His Honour Judge TindaJ, note by, on 
adequacy of county court judges for divorce juris- 
diction, pp. 167, 168. 

Australia : — 

Decline of the birth-rate, significance of, Min., p. 187. 

WbSTBKN : — 

Lunacy Act, 1903, grounds for divorce under, 32. 
Act No. 7, 1912, alterations in the divorce la,w 
under, 32. 



Divorce, grounds, 32, 252, 262, 317. 
Divorce and matiimonial proceedings, rules re. 481. 
Equality of the sexes in divorce for adultery, 2()8. 
Nullity decrees, grounds, 353 {d). 
Publication of divorce and matrimonial proceedings 
provisions re, 481. 

the Baptist Union of Great Britain and Ireland, 

reference, 41. 
Bar Council, objections of, to divorce jurisdiction at 

county courts, 98. 

Baegeate Deanb, Me. Justice : — 
Evidence of : — • 

on Collusion in suits for restitution of conjugal 

rights, quoted, Min., p. 180. 
on the Evils of judicial separation, 228. 
on Inaccessibility of divorce for the poor, quoted, 51 . 
on Morality of permitting intermarriage of guilty 
parties, 460. 
Barker v. Barker, case referred to, 193. 
Barnard, "W. T., K.C., evidence of, on desertion as a 

ground for divorce (proposed), quoted, Min., p. 180. 
Barnes, Rev. W. Emery, D.D., Hulsean Professor of 
Divinity, Cambridge, summary of ^aews expressed 
by, on divorce, 40. 
Barratt, Mr. John Ai-thiir, evidence of, as to judicial 

separation, 229. 
Barton, Mrs., evidence of, in favoui- of extended facili- 
ties, Min., p. 177. 
Beaumont, Lord, Divorce Commissioner, 1850, refen-ed 
to, 21. 

Belgium : — 

Divorce, grounds, 32, 252, 262, 317. 

Publication of divorce, &c. reports, no special rules, 
481. 
Bentham, Dr. Ethel, cases cited in evidence of, referred 

to, 59. 
Bentham, " Theory of Legislation," observations of, 

as to unconquerable aversion, referred to, 324. 

Bbthell, Sie Richaed : — 

Amendments proposed by, to the Divorce Bill, 1857, 

26. 
On the Divorce BUI, 1857, 26. 
Speech of, during debate, in favour of hearings with 

closed doors, 478. 

Bigamy : — 

Charges of, in oases of prolonged absence, 357-362. 

as a Ground for divorce, opinion re, 248. 
Birmingham, The Right Rev. the Bishop of (Dr. Gore), 

summary of views expressed by, on divorce, 40. 
Bishop, Mr., " Marriage, Divorce and Separation " : — 

on the EvUs of judicial separation, quotation re, 227. 

State of morality prior to the Divorce Act, quotation 
re, 54. 
Bissohop, Dr., evidence of, as to suing in forma pauperis 

in the Netherlands, referred to, 414. 
Blackburn, Mr. R. L., K.C., summary of views expressed 

by, on divorce, 40. 

Bloxam, Me. J. ASTLBT, E.R.C.S., Consulting Sur- 
geon to the Charing Cross Hospital and the Lock 
Hospital : — 
Evidence of : — 

Prevalence and effect of venereal diseases, 353 (c) 
Refen-ed to, 216. 
Bouverie, Mr. E. P., 
referred to, 21. 



Divorce Commissioner, 1850, 



Beanthwaitb, Dr., H.M. Inspector for England and 
Wales under the Inebriates Act : — 

Definition of " habitual drunkard," suggested by, 
156, 305. 

Evidence of, on habitual drunkenness as a ground for 
divorce, Mia., p. 183. 

Repoi-t of, 1909, on Permanency of habitual drunken- 
ness, 310. 
Brett, Lord Justice, afterwards Lord Esher, reference 

of, to domicU of deserted wives, 343. 

British Columbia: — 

Assumption of relief and powers under the English 

Divorce Act, 32. 
Change in laws of, to enable divorce of English 

persons resident in the Empire, proposal re, 336. 
Divorce, grounds permitted, 32. 
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British Subjects : — 

Diversity in the law ovei*, 337. 

Resident in the Empire, registration of decrees, 
recommendation re, 628 (VII.). 
the Bi-itish and Foreign Unitarian Association, refer- 
ence, 41. 
Brougham, Lord : — 

Bill of, to amend the jurisdiction of the Committee 
of the Privy Council, 21. 

Witness before the Select Committee of the House 
of Lords, 184i!, to consider his Bill, 21. 
Brown, Hon. Henry B., ex- justice of the United States 

Supreme Ooui-t, remarks of, on divorce a inensa et 

thoro, 229. 
Brown and Powles on " Law and Practice in Divorce 

and Matrimonial Causes," referred to, 368. 
Brynmor Jones, Bight Hon. Sir David, K.C., M.P., 

evidence of, on inaccessibility of divorce in Wales, 

referred to, 79, (Judge Atkinson) p. 167. 
Bulgaria, divorce grounds, 32, 208, 252, 262, 276, 301, 

317. 

Campbell, Lord : — 

Reply of, to a letter from Queen Victoria on publi- 
cation of divorce reports, 477. 

Chairman, Divorce Commission, 1850, statement of, 
in House of Lords, as to scope of the Comm.is8ion, 

Divorce Commissioner, 1860, referred to, 21. 

Canadian Parliament: — 

Authority of, as to maiTiage and divorce, 32 (p. 19). 
Private Acts given by, for certain provinces, 32. 

Cape Province : — 

Desertion as ground for divorce in, 252. 
Divorce, grounds, 32. 

Equality of the sexes in divorce for adultery, 208. 
Equality of the sexes as to grounds of divorce, 34. 

Cases cited and referred to : — 

Barker v. Barker, 193. 

Cobb V. Cobb, 193. 

D. V. D, ; D. V. D. and G., 497. 

Dodd V. Dodd, 139, 166. 

Du Terreaux v. Du Terreaux, 157. 

Haxiiman v. Harriman, 139, 166. 

Le Mesurier v. Le Mesurier, 331. 

Mackenzie v. Mackenzie, 157, 

Matthews v. Matthews, 164. 

Morgan v. Scott, (J. A. Spender) p. 170. 

Moss V. Mobs, 351, 353 (d). 

Niboyet v. Niboyet, 331, 343, 

Norfolk, Duke of, 227. 

Ogden V. Ogden, 348. 

Oldroyd v. Oldroyd, 157. 

Ousey V. Ousey and Atkinson, 157.' 

Redfem v. Redfem, 383. 

R. V. HaU, 20. 

R. 1'. Tolson, case referred to, 362. 

Robinson v. Robinson, 193. 

Ross, Lord, 227. 

Russell V. Russell, 155, 167. 

Simonin v. MaUao, 348. 

Synge v. Synge, 157, 260. 

Waterhouse v. Waterhouse, 441. 

Wenham v, Wenham, 193. 
Channel Islands, referred to, 32 (p. 18). 
Chester, Bishop of, Chairman of the Lambeth 

Conference, 1888, referred to, 42. 

Children : — 
Custody of : 

Cases demanding orders for, 165. 

Contested applications re, to be heard by district 

commissioners, 128. 
Committal of parties taking away children with- 
out authority, 187. 
Powers requu-ed to be included with order lor, 

recommendation re, 186, 436. 
Proper limit to payments for, 186. 
Giving evidence against a parent, power for 

closing of court., recommendation re, 510. 
in Industrial and reformatory schools, enforcement 

of contributory orders for support of, 175. 
Support and education of, in matrimonial cases, 

power to make an order for security of, 

recommended, 437. 



The Churches, man-iage of two guilty parties, subject 
considered of importance by, 458. 

Church of England:— 

Clergy :— 
Extension of protecting clauses as to marriage 

after divorce, 628 (VII.), 529. 
Obligations of,, as to re-marriage of parties in 

divorce, 28. 
Powers of, to refuse marriage by divorced persons, 
Min., p. 188. 
Holy Communion, refusal of, powers re, Min., p. 188, 
Liberty of, to exercise discipline over its members, 

Min., p. 189. 
Parish churches, use of, for marriage of divorced 

persons, disapproved, Min., p. 189. 
Percentage of total marriages taking place in, 
Min., p. 188. 
Church of England Men's Society, petitions of, 
against extension of grounds for divorce, Min., 
p. 176. 

Civil Judicial Statistics: — 

1908, Separation order returns, Min,, p. 178. 
1908, 1909, 1910, Number of decrees nisi granted, 99. 
1910, Judicial separation figures, quoted from, 235. 
Table showing the position in life of the man-ied 

persons suing for divorce, 1910, and number of 

suits, 55. 
Clarke, Sir Edward, K.C., on condoned offences, 375. 

Clotiston, Sie, Thomas : — 
Evidence of, quoted :— 

on Principles of Eugenics, 297. 

as to secondary dementia, 286. 

Limaoy statistics given by, 272-4. 
Cobb V. Cobb, case referred to, 193. 

Collusion : — 

Agreement as to course of prooedui-e in a suit not to 

be regarded as, 449-51. 
Danger of, in county courts, advanced by witnes.ses, 

99. 
a Defence in divorce oases, 365. 
Difficulty of detection in country cases heard in 

London, 103. 
Popular definition of, 100. 

Possibility of, by adopting wilful desertion as a 
ground for divorce, 256. 
Commissioners cf Assize, System of appointment as, 

109. 
Common Law Coiu'ts, actions of ciim. con., at, re- 

fen-ed to, 472. 
Condonation, a defence in divorce cases, 365. 
Conjugal duties, see Refusal to perform conjugal 

duties. 
Connecticut, decrease in divorce statistics, 32. 
Conniv^ance, a defence in divorce cases, 365. 

Consistory Courts: — 

Divorce a mensd et thoro obtainable in, prior to the 

Divorce Act, 64. 
Powers of, prior to 1857, 27. 
Contempt of court for publication of matter relating 
to cases heard in camera recommendation, re, 516. 

Convicts : — 

Number and length of sentences, 1910, statistics, 

318. 
See also Habitual Criminals. 

Cooper, Rev. J., D.D., Professor of Ecclesiastical 
History in the University of Glasgow, and a Minister 
of the Church of Scotland, Summary of views ex- 
pressed by, on divorce, 40. 

Counsel, assignment of, for poor cases, recommen- 
dation re, 417. 

County Courts : — 

Divorce jurisdiction for (proposed) : — 
Advantages, 95 (Judge Atkinson), p. 167. 
Disadvantages, 96-104, 106-108, 113. 
Judges : — 

As district commissioners in divorce (proposed), 

objections to, Min., p. 190. 
Number of, 96. 

To deal with urgent cases as to custody of 
children, powers proposed (Judge Atkinson), 
p. 168. 
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County Courts — continued. 

Judges — continued. 

Roman Catholic, probable objections of, to 

divorce, 106. 
Selection of, for jurisdiction of local dirorce 
courts, proposal re {Judge Atkinson), p. 167. 

Jurisdiction, extent of, 63. 

Number of places and names specified, 112. 

Objections of certain witnesses to procedure in, 109. 

Procedure, continuation of, ■with High Coui-t juris- 
diction, proposal re, 109, 

Registries, writs to be issued by, in cases at a dis- 
tance from the District Registry for Divorce, 126, 
127. 
County Courts Committee, 1909 : — 

Report of, to the Lord Chancellor, showing juris- 
diction of the courts, 63. 

Report on inaccessibility of divorce to the poor, 
quotation re, 67. 

Crane, Me. Newton, Senior Coimsel to the American 
Embassy in London : — 
Evidence of : — 

As to cause of increase in divorce in the United 

States, Min., p. 174. 
As to desertion as a ground for divorce in 

America, Min., p. 180. 
On public attitude towards divorce, Min., p. 18. 

Ceanwoeth, Loed, Loed Chancelloe :— 
On costliness of divorce proceedings, 20. 
Remarks of, on introduction of Divorce BUI, 24. 
Orichton - Browne, Sir James, Lord Chancellor's 
Visitor in Lunacy : — 

Evidence of, on number of persons affected by 
proposed ground of lunacy for divorce, Min., 
p. 182. 
Opinion of, as to lunacy as a ground for divorce, 
279. 
Crim. con., substitution for, 393. 

Criminal Judicial Statistics, 1910, England and Wales, 
Statistics as to number of persons undergoing 
sentences, and length of such, 318. 

Cruelty : — 

As a defence in divorce cases, 365. 
Definition of, 155, 265, 266. 
Effect of, referred to by witnesses, 263. 
as a ground for divorce : — 

Advocated, 261 {Mrs. Tennant), p. 169. 

Danger of, Min., p. 185. 

Difficulty in defining, Min., pp. 181, 182, 184. 

Objections made to, 265. 

Recommendation re, 528 (VI.). 
Power to bind over to good behaviour, 168 (6). 
Recognition of, as a cause for separation, 224. 
Coupland, Dr., lunacy statistics given by, 274. 

Court of Appeal : — 

Applications to, recommendations re, 446, 447. 

Decision of, as to conduct described as contempt of 
court in a case heard in camera {J. A. Spender), 
p. 170. 

Definitions of cruelty, given in judgments of, 155. 

Matrimonial cases at, small amount of, 98. 

Times for appeal to, recommendations re, 448. 
Court of Chancery, Ipower to place children under 

the protection of, 436, 
Cozen, Bishop, argument of, against divorce a mensd 

et thoro, quoted, 227. 
D. V. D., D. V. D. and G., case refen-ed to, 497. 
Deeds of settlement, variations of, powers recom- 
mended re, 439. 
Defences : — 

DiTOECB : — 

Absolute, 28, 365. 

Discretionary, 28, 365. 
Judicial separation, recommendation re, 528. 
Separation orders, recommendation re, 169. 

Denmark : — 

Administrative divorce, grounds, 32. 

Divorce, grounds, 252, 275, 317. 

Equality of the sexes in divorce for adultery, 208. 

Hearing in camera at discretion, 481. 

Judicial divorce, grounds, 32, 



Denney, Rev. James, D.D., Professor of New 
Testament Theology in the United Free Church 
CoUege of Glasgow, summary of views expressed by, 
on divorce, 40. 

Departmental Committee on the law relating to 
inebriates, England, 1908, definition of "habitual 
drunkard" suggested by, refeiTed to, 156. 

Departmental Committee on the law relating to 
inebriates (Scotland), 1909, definition of " habitual 
drankard" suggested by, refen-ed to, 156. 

Desertion : — 

Conduct to be treated as, 327. 

as a Defence in divorce cases, 365. 

Definition of " reasonable cause for," considered 

non- advisable, 157. 
Domicil of wife in cases of, 344. 
as a Ground : — 

Arguments against, Min., p. 181. 
Characteristics of, as a recommendation, Min., 

p. 184. 
Danger of, Min., p. 185. 
Period for determining proposal, re {.T. A. Spender), 

p. 170. 
Recommendation re. 528 (VI.), {Mrs. Tennant), 

p. 169. 
Proper order to be given in cases of, 165. 
Recognition of, as a cause for separation, 224. 
Warrant for arrest of husband, power proposed re, 

191. 
Wilful, see Wilful Desei-tion. 
Without news, infrequency of, Min., p. 180. 
Desaet, Eael of : — 
Evidence of : — 

as to County courts and the work of the King's 
Proctor {Judge Athinson), p. 167. 

on Intervention by the King's Proctor, evidence 
re, quoted, 99. 

on Petitioner's guilt, reference to, 373. 

as to Recrimination, 370. 
Dike, Dr. Samuel, Secretaiy of the National League 

for the Protection of the Family, U.S.A. : — 
Comments of, on the Census Report, quoted, Min., 

p. 175. 
on Objects of the league, Min., p. 174. 
Disappearance of a party to a marriage, maintenance 
orders to obtain assistance from friends of absentee, 
recommendation re, 364. 

Disease ; — 

as a Ground for divorce (proposed), opinion as to, 

323. 
Non-disclosed, as a ground for nullity, power of 
closing of court in cases of, recommendation re, 
503, 509, 
See also Venereal disease. 
Dissolution of mamage, see Divorce. 

Divorce : — 

Adultery as a groiuid. right vrithout obligation ad- 
vocated, 207, 217, 219. 

of British persons resident in the Empire, inability 
of, to obtain divorce, 335. 

Difi:erence in character of cases in case of adoption 
of recommendations, 505. 

Foreigners, difficulties with regard to cases involving , 
107. 

Present ground of, natui-e of, 505. 

Charges, specifying of, recommendation re, 429. 

Co-respondents : — 

Power to make orders against, in lieu of damages, 

528 (VII.). 
Proper manner of dealing vrith, recommendation 
re, 394, 395.1 

Costs :— 

Position of the husband with regard to, 70. 
Taxed and untaxed, 70. 
CouNTET Cases : — 

Decrees absokite in, to be pronounced at the High 

Court in London, 131, 
Expense and inconvenience, 71. 
Intervention in, to be in London, with power to 

transfer cases to London, 132. 
Medical evidence, expense and inconvenience of, 
71. 
Damages, principle of claims, 393. 
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Divorce — conti7niMl. 
Decebes : — 

made Absolute, period for, recommendations re, 

•29, 528 (VII.). 
Powers of applicant to withhold application for, 

and abuses re, 388. 
Unimpeachability, recommendation re, 390. 
to be given by Court in certain cases of application 

for separation, 391, 892. 
Register to be kept, recommendation re, 430. 
Defences : — 

Absolute specification, 365. 

Discretionary, specification, recommendation re 
365. 
Defended, costs, 69. 

English and other laws, points of comparison, 3-1. 
English views and principles on, character of, 518. 
Equality of the sexes as to grounds, recommendation 

re, 219. 
Evidence by affidavit or otherwise locally, and 
deciding the case in London (proposed), objections, 
93. 
Facilitating op, foe the Pooe : — 
Moral necessity for, 51, 83. 
No demand for. Min.. p. 179, 180. 
Probable infiuence of, Min., p. 189. 
Probable efBect of, on the sanctity of the marriage 
tie, 60. 
In forma Pauperis : — 
Conditions of, 416. 
Conducting of cases, T3. 
Local procedure proposed, 528 (II.). 
Number filed in three years, and number by 

solicitor and in person, 69, 73. 
Number of, showing inadequacy, 410. 
Procedure, 73. 

Reluctance shown in having recoiu'se to, 73. 
General demand for refoi-m of law, 53. 
General tendency of opinion of witnesses, 46. 
Grounds, Extension or (peoposbd) : — 

Criticisms on recommendations of the majority, 

Min., p, 176. 
Pi-inciple of, 220 

Probable results (Mrs. Tennant), p. 169. 
Public attitude towards, Min., p. 175, 176. 
Public demand for, opinion re, Min., p. 179, 180. 
Recommendations re, 529. 

Suggestions as to, in evidence of witnesses, 246. 
Witnesses against, classes of, 239. 
Guilty parties, marriage of, see under Maniage. 
Hearing in camera, in certain cases only, recom- 
mendations re, 503. 
Hearing in open court, nature of, 474. 
Inaccessibility op, to the pooe : — 
Immorality resulting from, 83, 84. 
References to evidence of witnesses as to, 74. 
Views expressed in demonsti*ation of, 67. 
Inequality of the sexes in, in England, 34. 
Interlocutory proceedings, restrictions as to cross- 
examination, 384. 
Judges op : — 

Discretionary powers as to ti-ial by jury, 405. 

Effectiveness of trial by, 399. 

Probable variety of judgments of, in granting 

decrees for cruelty, Min., p. 181. 
Reduction in cost and length of trial by judge 

alone, 402. 
Statutory powers proposed : — 

to Close the court for the whole or part of a 

case, 508-13. 
to Prohibit publications of certain portions of 
evidence, 511, 513. 
Undefended cases taken by, alone, 400. 
Witnesses should be seen by, 93. 
and Judicial separation, comparison drawn, 210. 
Jurisdiction : — 

as Attested by domicil, 331-42. 

in Cases under the Aliens Act, 345. 

in Cases of conflict of law, proper remedy for, 348, 

349. 
in Cases of habitual drunkenness, proposal re', 

347. 
Concentration of, in London, 34. 
14920 



Divorce — continued. 
Law : — 

Necessity for reform, 50, 51. 

Reform, lack of demand for, reference to evidence 
of witnesses re, 80. 
Providing expenses for trial in London (proposed). 

objections, 92. 
A mensd et thoro, objections to, 226, 227'. 
Names of women after, statement re, referred to, 

465. 
Petitioners : — 

Adultery of, see Recrimination, 368. 

Concealment of conduct under present state of law, 

372. 
Costs of intervention in case of improper use of 

local covirts to be borne by, 120. 
Unreasonable delay in presenting or prosecuting, 
as a offence, 365. 
Portions of cases, powpr to be heard in camera, re- 
commendation re. 611, 513. 
Principles of law re, 242, Min., p. 184. 
Publicity considered an important element in pro- 
posed new jurisdiction, 505. 
Questions arising for inquiiy, 35-7. 
Religious scruples of some witnesses against, 239. 
Re-marriage of any guilty person, general question 
of, involved in intermarriage of guilty parties, 458. 
Reporting of cases, proposals of witnesses re, 500. 
Reports, revision of, by a special oflEicial, proposal re, 

500. 
Respondents, charges of, against petitioners, pro- 
cedure recommended, 428. 
" Should not be mady too easy," meaning of phrase, 

97. 
Substitution of, for separation (proposed), disap- 
proved, Min., p. 190. 
Suits, mode of disposal (judge or jury), 1908-1910,- 

401. 
after Temporary separation order, recommendation 

re, 313. 
Trial by jury, statutory powers re, 397-403. 
Undbpbndbd : — 

Average minimum London case, costs, 69-77. 
Country cases cited, showing costs, 69, 71. 
Pauper cases, costs, 69-77. 
Variation of secui'ity given to wife, recommendation 

re, 438. 
Witnesses : — 

Expense and incenvenience incun-ed by hearings in 

London, 71, 72, 92. 
Refusal of, to give evidence in open court, 510. 
Women found guilty with respondent husband, powers 
of court recommended for dealing with, 395. 
Divorce and Matrimonial Cases : — 

Amendments of law, procedure and practice, 528 

(vn.) 

Decentralisation of sittings for the hearing of, 
recommendation re, 529. 

Cases heard in camera, publication relating to, 
penalty recommended for, 516. 

Hearing before judge alone, recommendation re, 
528 (VII.). 

Law, procedure and practice, amendments recom- 
mended, 529. 
Dodd V. Dodd, case referred to, 139, 166. 

Domicil : — 

of British subjects abroad, 331. 

Divorce jurisdiction as affected by, 831-342. 

of Foreigners in England, 331. 

Test of, 331. 

at Time of commencement of desei-tion, recommend- 
ation re, 528 (VII.). of Wife, in cases of desertion, 
proposal re, 343. 
Donoughmore, Lord, motion of (1857) in favour of 

power of wife to obtain divorce for adultery 

simplioiter, 206. 
Drugs, abuse of, producing evil effects on married life 

303. 
Di-ummond, Mr., amendment to the Divorce Bill, 1857, 

proposed by, 26. 
Drunkenness : — 

Incipient, efforts to be made for reclamation (Mrs. 
Tennant), p. 169. 

See also Habitual drunl^enness, 

oa 
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dii Terreaux v. du Terreaux, case referred to, 157. 
Early Fathers, equality of moral obligation on both 
sexes asserted by, 202. 

Ecclesiastical Courts : — 

Class of cases heard in camera, in, 473, 497. 
Divorce a mensd et tlioro given at, moral results of, 

226, 227. 
Equality of the sexes under, as to gi-ounds for 

divorce a mensd et thoro, 202. 
Having had no trial by jury, 399. 
Local jurisdiction under, 27. 
Powers of, for closing of court, 509. 
Publication of reports of cases, evidence re, refeired 

to, 472. 
Removal of matrimonial jui-isdiction from, 28. 

Edinburgh, civil cases in the -Court of Session heard in, 
416. 

Edwards, Mr. David, Managing Director of the Not- 
tingham Daily Express Company, evidence of, on 
publication of divorce, &c. reports, summarised, 

' 493. 

Ely, The Right Rev. the Bishop of (Dr. Chase), sum- 
mary of views expressed by, on divorce, 40. 

Employers, attachment of wages by, for payment of 
maintenance money, proposal re, 174. 

Emmet, Rev. C. W., vicar of West Hendred, Steventon, 
summary of views expressed by, on divorce, 40. 

England : — 

DecHne of the birth-rate in, significance of, Min., 
p. 187. 

Population, at intervals of 10 years, statistics, 99. 
English Church, see Church of England. 
Epilepsy, concealment of tendency to, at time of 

marriage, as a ground for nullity, recommendations 

re, 353 (6), 528 (VII.), Min., p. 60. 

Equality of the Sexes as to Grounds for Divorce, 
&c.:— 

Opinion of the Divorce Commissioners re, 18.50, 23. 

Principle of, 202, 206, 210-8. 

Recommendations re, 529, Min,, p. 189, 191. 
Eugenics : — 

Medical and other evidence upon, referred to, 297, 

Tendency of, Min., p, 187. 

France : — 

DiVOECB : — 

Accessibility of, to the poor, references to evidence 

of witnesses, 76. 
Grounds, 32, 262, 265, 317, 369. 
Increase in, since extension of grounds, Min., 

p. 173. 
Local jurisdiction for, 33. 
Suing in forma pauperis, procedure, 414. 
Equality of the sexes as to grounds for divorce, 2(.)S, 

369. 
Nullity decrees, grounds, 353 (d). 
Publication of divorce reports, prohibition of, 481. 
Eraser, Lord, on divorce a mensd et thoro, quotation, 

230. 
the General Assembly of the Presbyterian Chiirch in 
"Wales, views expressed at, on divorce, 41. 

Germany : — 

County courts (landgericht), easy access to, 3.>, 
Divorce : — 

Accessibility of, references to, evidence of 

witnesses, 76. 
Facilities for the poor, 33. 
Filing of petitions, system, 33. 
In form/(j pauperis, procedure, 414. 
Grounds, 32, 252, 258, 262, 275, 
Equality of the sexes as to grounds for divorce, 20y, 
Publication of divorce reports, rules re, 481, 
Reconciliation powers of the court, results in, 380, 
Gladstone, Mr, W, E, :— 

Equality of the sexes advocated by, 206. 
Speech of, on the Divorce Bill (1857), quotation 
from, 44, 
Gonorrhcea, effects of, on parties and their children, 

264, 
GoreU, Lord, formerly President of the Divorce 
Division, prohibition by, of sketching in court, 515. 



Greece : — 

Divorce, grounds, 32, 262. 

Publication of divorce, &o. reports, rules re, 481. 
Greek Church, divorce a vinculo recognised by, 32. 
Gwynne, Mr. H. A., editor of " The Standard," 

evidence of, on publication of divorce, &c. reports, 

summarised, 493. 
Habitual criminals, number of prisoners sentenced as, 

1908-11, statistics, 318. 

Habitual Drunkenness : — 

Compidsory commitment of husbands to a retreat, 

proposal re, 189. 
Countries specified in which divorce is given for, 301. 
Definitions, recommendations re, 156, 305. 
Difficulty in defining, Min., p. 184. 
Effect of, on married life, 302, 303. 
as a Ground for divorce (proposed) : — 

Disapproval of, for reasons stated [Mrs. Tennant), 

p. 169. 
Recommendations re, 528 (VI.). 
Jurisdiction in, extension, recommendation re, 347, 

528 (VII.). 
Period for deteiinining incurability, 313, 314. 
Separation orders for, proper conditions of, proposals 
re, 307-9. 
Halsbiuy, Lord, speech of, in debate on the Publication 
of Indecent Evidence Bill, 1896, quotations from, 
498. 
Hansard, Bills, 1809. 1856, 1857, as to intermarriage 

of guilty parties, 458. 
Harriman ■;;. Haniman case, references to, 139, 166. 
Harrison, Mr. Frederic, President of the Positivist 
Committee, summary of views expressed by, on 
divorce, 40. 

Hbnson, Canon Hbnsley, Canon of Westminster, 
Rector of St. Margaret's, Westminster : — 
Evidence of, on the state of morality prior to the 

Divorce Act, 54. 
Summary of views expressed by, on divorce, 40. 
Hewlett, Mr. Maurice, novelist, on divorce by mutual 
consent, Min., p. 185. 

High Court, Divorce Division ; — 

Amendment as to procedure and practice summary 

of recommendations re, 528 (VII.). 
Appeals and applications for new trials in cases heard 

at, proper authority for, 447. 

COMMISSIONBES IN DiTOBCE (PEOPOSBD) : — 

Appeals to be heard before, recommendation re, 199. 
Decisions of, not to have effect as bindiug precedents, 

133. 
Jm-isdiction, 528 (I.). 

Number required and status of. 111, Min., p. 190. 
Powers to transfer cases to the Central Court, 118, 

120. 
Qualifications required for appointment, 518 (I.). 
Country cases, expense and inconvenience of con- 

ductiug at, 411. 

District Courts of (pboposbd) .- — 

Administration, recoramendations re, 100. 

Arguments in favour of, 82. 

Commissioners for, see Commissioners in Divorce 

(proposed). 
Fees and costs, scale to be revised, 408. 
Limitations of, according to income, 117. 
Minutes of proceedings should be kept, 131. 
For permanent sepai-ation orders under the Acts 

of 1895 and 1902, advocated, 145, 147. 
Places where jm'isdiction should be exercised, 112, 

113. 
Probably facilitating the detection of collusion, 

103. 
Procedure as to fees, costs, and shorthand notes, 

129. 
Scheme, outline of, 417-19. 
Temporary orders to be made permanent only by, 

161. 

District Registries : — 

Difficulty of identification, 127. 
Duties of, 109. 

.Divorce jurisdiction for (proposed), objections to 
91. 
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High Court, Divorce Division — continued. 
DiSTEiCT Reqistbibs — continued. 

Establishment of, and nxunber for common law 

actions, 109. 
Local sittings to be held at places having, 528 (I.). 
Method proposed for facilitating cases at a 

distance from, 126, 127. 
Powers of, to be similar to those of the High 

Court, 125. 
Preliminary interlocutory appHcations to be made 

to, 128. 
Selection of, as centres for local conrts of divorce 

Mia., p. 189. 
Table showing number of, and places having 
bankruptcy and adniii'alty jiu-isdiction, 112. 
Divorce and matrimonial causes jurisdiction, when 

transferred to, 30. 
Fees and costs, revision of scales recommended, 408. 
Hearing of cases in camera, statutory definition and 
limitation of, considered of importance (/. A. 
Spender), p. 170. 
Institution of, 28. 

Judges : 

Discretionary powers for : — 

as to Defences, 368. 

as to Revision of reports for publication, 500. 

Present duties, 478. 
Lack of uniformity in judgment of cruelty at, 155. 

Local Jurisdiction (peoposbd) : 

Area for proceedings according to matrimonial 

residence, 122. 
Combination of, with county court procedure, 

advocated, 109. 
Custody of children, powers re, proposed for, 188. 
District commissioners of, to be added to the 

Rate Committee, 424. 
Entitlement of proceedings, 125. 
Establishment of, recommendation re, 108. 
Limitations according to income, 528 (II.). 
Places of, recommendation re, 528 (1.), Min., 

p. 189. 
Simplification of procedure and practice required, 

108, 528 (H.). 
Suits in formii pavperis, procedure, recommen- 
dation, 123. 
Unlimited, within certain restrictions specified, 

recommendation re, 117-22. 
Saving in expense and greater convenience, 412. 
Medical experts, for deciding lunacy cases, recom- 
mendation re, 295. 
Open, proposed prohibition of repoi-ts of cases heard 

in, disapproved, 504. 
Orders for payment of alimony, &c., should be 
enforceable by the procedure under the Summary 
Jurisdiction Act, 444. 

POWEKS OF (at PEBSENT) : — 

as to Custody and maintenance of children, 436. 
for Hearing of cases in camera . 484! (J. A. Spender), 
p. 170. 

POWEES PEOPOSBD : — 

Decrees absolute in local cases to be pronounced 

in, 131. 
to Grant a decree of divorce where decree of 

separation is desired, 528 (VII.) (Mrs. Tennant). 

p. 169. 
Habitual drunkenness oases to be dealt with at, 

810, 347, 528 (VII.). 
Jurisdiction in cases of habitual drunkenness, 

300. 
to Make the decree absolute, 388. 
to Make orders under the Acts, 1895 and 1902, 

148. 
to order Maintenance in cases of wiMul desertion, 

or of neglect to maintain, 378. 
to order Maintenance for insane parties, 285. 
to order Security for payments ordered, 435. 
Permanent separation orders to be restricted to, 

528 (in.). 
Procedure by writ, 426. 
to Register decrees of English persons resident in 

the Empire, 335. 
to Set aside deed or agreement for separation, or 

to vary terms, 453. 



High Court, Divorce Division — continued. 
PowEES PEOPOSBD — continued. 

to Summon parties for reconciliation, 880. 

Trials of cases of British subjects resident in the 

British Dominions, 339, 340. 
for Variation of settlements, &c., 4;!3-43. 
Present limited jurisdiction, 63. 

President oe Judge : — 

Doubtful local cases to be drawn to the 

attention of, 130. 
Power proposed : — 

to Arrange the work of local sittings, Min., 

p. 190. 
to Ordet- or confirm decrees improperly 

begun in local courts, 120. 
to Transfer cases to local registries, and 

mce versa, 118. 
to order cases with intervention to be 

transferred to London or continued locally, 

132. 

Peincipal Registry : — 

Copies of decrees nisi and orders to be sent to, for 

record, 131. 
Papers in cases to be sent to, before hearings, to 

ensure uniformity of practice, 130. 
Publication of reports, importance of question re, 

since establishment, 471. 
Publicity of, to be maintained in case of adoption 

of recommendations (/. A. Spender), p. 170. 
Rules Committee, power to be conferred on, to alter 
and extend rides according tb Order in Council, 
121. 

Rules op Court : — 

Costs of suit provided by husband under, 407. 

as to InteiTOgatories and discovery of documents, 

386. 
as to Suits in forma pauperis, 409. 

Rules of Practice : — 

Evidence of witnesses re, referred to, 425. 

Revision of, required, 425. 
Sittings of , reporting in various specified newspapers, 

table, 475. 
Sketching in court of, prohibition re, 515. 
Trial by jury in civil cases falling into abuse, 399. 

High Court, Probate, Divorce and Admiralty Divi- 
vision : — 

Appeals to divisional court from the summary juiis- 

diction courts, 445. 
Jurisdiction : — 

Combinations of, with county court procedure, 

recommendation re, 109. 
County court judges entrusted with, system of 
appointment, 109. 
Probate Division, presumption of death, cases for 

dealing with property, 366. 
Powers of president to make rules of practice in 

divorce and matrimonial causes, 423. 
Procedure by writ, 426. 
Registries, duties of, 109. 
Sittings at, and class of cases, 473. 
Hill, Mr. H. W., Secretary of the Bnghsh Church 
Union, summary of views expressed by, on divorce, 
40. 
Hodder, Mrs., evidence of, a lack of demand for divorce 
on the ground of long imprisonment, Min., pp. Iy3, 
184. 
Hodge, Mr. Harold, Editor of " The Saturday Review," 
evidence of, on publication of divorce, &c., reports, 
summarised, 493. 
Holmes, Mr. Robert, evidence of, (.m low standard of 
morality amongst "the Submerged Tenth," replied 
to, 58. 

Home Oflace : — 

Revised returns of, as to statistics of separation and 

maintenance orders, 138. 
Table of court fees in use at, 171 . 

House of Commons : — 

Bills : — 

1771, on marriage of guilty parties, 458. 
County court, provisions for reform contained in, 
referred to {Judge Atkinson), p. 167. 

4 
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House of Commons — continued. 
Bills — continued. 
Divorce BUI, 1857 :— 

Debate on private hearings, 478. 

Debates on, as to discretionary offences, refeiTcd 

to, 368. 
Objects, 25. 
1887, No. 264, for discretionary powers to restrict 

the publication of divorce reports, 478. 
Divorce Bill, 1892, equality of the sexes advanced 

by, 209. 
Divorce Law Amendment Bill, 1892, desertion as 
dealt with in, 251. 
Departmental committee on the Inebriates Acts, 
1908, recommendations of, as to separation orders 
for habitual drunkenness, approved, 308. 

Select Committee on Bastaedy Obdeks, 1909 : — 
Recommendations of : — 
as to Duties of police in enforcing warrants out- 
side their districts, 172. 
for enforcement of payment for bastardy orders 
by attachment of wages, 174. 
Select Committee on Divorce, 1844, attempts to 
establish the equality of the sexes, 206. 
Clause prohibiting ma,n'iage of two guilty parties 
struck out by, 456. 

House of Lords : — 

Appeals to, referred to, 448. 

Bills : — 

1771, against man'iage of two guilty jjarties, 458. 

Adultery, 1779, containing clause prohibiting inter- 
marriage of guilty parties, 458. 

Divorce (Taylor's), 1801, attempt to introduce 
proviso into, as to intermarriage of guilty 
pai-ties, 458. 

Divorce, 1857, Objects, 25. 
Amendment, 1859, for private hearings, 478. 

Divorce Bill, 1857, debate in, on legal inequality of 
the sexes, 206. 

Publication of Indecent Evidence Bill, 1896, speech 
in debate, quoted, 498. 
Definition of cruelty given in judgments of, 155. 

Select Committees : — 

Clause prohibiting maiTiage of two guilty parties 

stiTick out in Committee of, 456. 
1844 :— 
to consider Lord Brougham's Bill, 21. 
Evidence given before, as to inequality of the 
law towards the sexes, 206. 
Hubbard, Mrs., evidence of, as to lack of demand for 
facilities, Min., p. 176. 

Hungary : — 

Divorce grounds, 32, 252, 262, 317. 

Equality of the sexes in divorce for adultery, 208. 

Illegitimate Children : — 

in Nullity cases, 354. 

Probable lessening in number of, by extension of 

divorce gi'ounds {Mrs. Teniumt), p. 169. 
Resulting from pi-esent marriage laws, 238. 
Impotence, a ground for nullity, see under Ntdlity. 

Imprisonment : — 

UNDBB, A COMMUTED Death-Sentenoe as a groimd 
for divorce : — 

Character of, Min.. p. 184. 

Disapproved {Mrs. Tennant), p. 169. 

Opinions re, Min., p. 183. 

Recommendations re, 528 (VI.). 

Restriction to, disapproved (/. A. Spender). 

p. 170. 
Sentences commuted to, as a ground for divorce, 
I'ecommended, 322. 
Long-continued : — 

as a gi'ound for divorce .- — 

in certaiai countries specified, 317. 
Evidence of certain witnesses re, 316, 319, 320. 
Period proposed for (/. A. Spender), p. 170, 
See also Penal Servitude. 
Incompatibility of Temper, see Unconquerable Aversion. 
Incurable Insanity, see Lunacy, incurable. 
Inebriates, see Habitual Drunkards. 



Inge, Ret. "WiLLLiM ^Ralph, D.D., Lady Margaret 
Professor of Divinity at Cambridge (now Dean of 
St. Paul's) :— 
Evidence of, on the teaching of Jesus Christ, quoted 

Min., p. 186. 
Summary of ^'iews expressed by, on divorce, 40. 
Insanity, see Lunacy. 

Intermarriage of guilty parties, retention of law re, as 
at present, recommendation re, 528 (VII.). 

Ireland : — 

DivoBCE (Peitate Acts) : — 

Number and costs, 32 (p. 18). 

Procedure, 17. 
High Court, King's Bench Division, divorce a mensd 

et thoro granted at, 32 (p. 18). 

Isle of Man :— 

Divorce a vinculo jJermitted, 32 (p. 18). 
High Coui-t of Justice, Chancery Division, juris- 
diction of, 32 (p. 18). 

Italy :— 

Divorce not permitted in, 32. 

Publication of matrimonial cases reports, rules re, 
481. 

India : — 

Divorce, regulations re, 32 (p. 18). 

Marriages contracted in, jurisdiction proposed for 
338. 
Intermarriage of guilty parties together : — 

Bills dealing with, from time to time, specification 
of, 458. 

Principles for and against, 455-64. 
Japan, Divorce, proportion of, to mairiages, Min., 

p. 174. 
Jeans, Mr. A. G., Managing Director of the Liverpool 

Daily Post, evidence of, on publication of divorce, 

&c. reports, summarised, 493. 
Jesus Christ, teaching of, on man-iage and divorce, 

unanimity of opinion of witnesses as to, Min., p. 186. 
Jewish divorces in England : — 

Before and after the Divorce Act, 1857, 466, 467. 

Statement re, referred to, 468, 469. 

Recommendation for adoiition of, suggestions re 

rj^ifi (VIL). 

Johnston, Mr. C. N., E.G., LL.D., Procurator of the 
Church of Scotland, summary of views expressed by, 
on divorce, 40. 

Jones, Rev. J.D., M.A., B.D., ex-chairman of the 
Congregational Union of England and "Wales, sum- 
mary of views expressed by, on divorce, 40. 

Jones, Dr. Robert : — 

Evidence of, quoted, as to secondary dementia, 286. 
on Lunacy, with regard to man-iage quoted, 269. 

Judicial Separation ; - 

Defences : — 

Enumeration of, 365-74. 

Footing of, recommendation re, 528 (VII.). 

and Divorce, comparison di-awn, 210. 

Grounds, 210, 247. 

Number, 1883-1907, statistics, 410. 

Objections to, 234. 

after Period of temporary sepai-ation orders, pro- 
posal re, 313. 

Permanent, disapproved, 228. 

Petitions for, decrease in annual averages, 235. 

as a Remedy, question as to inadequacy of, 224, 225, 

Retention of, considered necessai-y, 237, 391. 

Security for payments ordered, recommendation re, 
435. 

Variation of settlements in cases, recommendation 
re, 434. 

Wife's petition in cases of, 225. 

Justices : — 

OlBBKS : — 

Replies of, to question of immorality resulting 

after separation orders, Min., p. 179. 
Returns of, showing results of separation orders, 

233. 
Statutory duty of, to take a full note of evidence 
&c., 193. 
Non- stipendiary, administration of, considered un- 
satisfactory, 140, 141. 
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Justices — covtinued. 
Powers proposed for : — 

to Adjourn cases, witli maintenance order in the 
meantime. 168. 

to Bind over the husband to be oi' cjooil beliaviour, 
168. 

to Issue warrants for the arrest of dc^sertini;' hus- 
bands, 191. 

to Make non-cohabitation orders, 139. 

to Order im.prisonment with hard labour for non- 
payment of maintenance money, 177, 178. 

to Revoke or vary amount of maintenance ordei's, 
165. 

King's Proctor : — 
Interventions : — 

In cases of petitioner's Ljuilt, 370. 
Powers of, re, 29, 51-t. 
Proportion of, 99. 

Power proposed, to intervene in presumption of 
death orders, nisi, 359. 
Lambeth Conference of (Anglican) Bishops. 1S88 and 

1908, resolutions adopted by, on divorce, 42. j 
Leeky, William E. H., "Democracy and Liberty," 
quotation; from, on present standard of domestic, 
morals, 56. 
Le Mesurier v. Le Mesnrier, case referred to, 331. 

Lewis, Sir George : — 
Evidence of : — 

As to attempts of reconciliation by the couit, 

referred to, 3S0. 
As to power of respondents to ask for divoi-ce 

decree instead of separation, 391. 
Showing collusion in suits for restitution of con- 
jugal rights, 376. 
Liverpool, Summary Jurisdiction Courts, special sit- 
tings for separation order cases at, 190. 
Llewelyn Davies, Miss, Secretary of the "Women's Co- 
operative Guild, evidence of, in favoiu- of extended 
facilities and grounds, Min., p. 177, 
Lock Hospital, evidence of senior consulting surgeon 
of, referred to, 216. 

London : — 

Lunacy, statistics, 272. 

Morning newspapers, publication in, of divorce 

reports, ret\ims, 475. 
Principal registry, register of decrees to be kept by, 

430. 
Lono- - continued imprisonment, see Imprisonment, 
long-continued . 

Lord Chancellor: — 
Powers proposed : — 

to appoint district commissioners, Min., p. 190. 
to determine places of local jurisdiction, 115. 

528 (I.), 
for selection and appointment of distnct commis- 
sioners, 528 (I.). 
Selection of county court judge as a commissioner 
in divorce and matrimonial causes, 110. 

Lord Chancellor's Annual Bill on the Administration 
of Justice, 1909 :— 
An-angement made by, for dealiuj^' with cases outside 

the Metropolitan area, IIG. 
Limitations to local jurisdiction proposed by. 117. 
Lord Chief Justice, see Alverstone, Lord. 
LoRiMER, Mr. J. B., Writer to the Signet :— 
Evidence of, on Scottish Poor's Roll, as to voluntary 

contributions of litigants towards expenses, 417. 
Memorandum of, as to the Poor's Roll in Scotland, 
refen-ed to. 415. 
Low, Mr. Sidney, formerly editor of " The St. James 
Gazette," evidence of, on publication of divorce, i:c.. 
reports, summarised, 493. 

Lunacy : — 
AS A Ground foe Divorce (proposed) :— 

Conditions, Min., p. 184. 

Defences, procedure proposed, 282, 29b. 

Demand for, opinion re, Min., p. 182. 

liTemovability, period of determination as to, 280. 

Medical experts' evidence, 276 ; Min., p. 182. 

Non-medical witnesses' opinions, 276. 

Objections of witnesses, 280-4. 



Lunacy — continued. 
AS A Ground for Divorce (proposed) — continued. 
Possible effect of, on married persons of feeble 

mental condition, 283. 
Procedure as in nullity suits, recommendation re, 

295, 
Yiews of various classes of witnesses as to, 278. 
Hardship to sane spouse, 288. 
Incurable as a Ground (proposed) : — 

Distinctive character of, as a ground, Min., p. 182. 
NEvidence of witnesses refeiTed to, 271, 272. 
Period for determining incurability, Min., p. 182. 
Pj'inciple, 268. 

Recommendation re, 528 (VI.). 
Intermittent, as a ground, advocated {Mrs. Temiani), 

p. 169. 
Recurrent : — 

Concealment of, at time of marriag'e, as a ground 
, for nullity advocated, 353 (6). 
/as a Ground for nullity, recommendation re, Min., 

p. 190. 
Retui-n to cohabitation between attacks, Min. 
p. 182. 
Regarded as a physical disease, 269. 
Registered number in the United Kingdom and 
proportion married, 272. 
Lushinqton, Right Hon. Stephen, LL.D. : — 

Evidence of, as to adulteiy of both parties, refen-ed 

to, 369. 
Witness before the Select Committee of the House 

of Lords, 1844, on Lord Brougham's BUI, 21. 
Referred to, 21. 
Lyndhurst, Lord : — 

Efforts of, to equalise the position of the sexes as 

regards the Divorce Bill, 1857, 26. 
Opinion of, in debate, 1857, as to the moral effect of 
the existing inequalities of the law as regards the 
sexes, 206. 
Macdonbll, Sir John, Editor of the Civil 
Judicial Statistics : — 
Divorce by mutual consent advocated by, Min., 

p. 185. 
Evidence of, as to separation order, quoted, Min., 
p. 178. 
Mackenzie v. Mackenzie, case referred to, 157. 
M'Neill, Right Hon. Duncan, Lord Advocate of Scot- 
land (afterwards Lord Oolonsay), witness before the 
Select Committee of the House of Lords, 1844, 
refeiTed to, 21. 
Maconochie, J. A. : — 

Evidence of, 1844, as to equality of the law in rela- 
tion to the sexes in Scotland, 206. 
Witness before the Select Committee of the House 
of Lords, 1844, referred to, 21. 
Magistrates. See Justices. 

Maintenance Order tinder the Summary Jurisdiction 
Act:— 

Cases demanding, 165. 

in Cases of disappeaiunce, recommendation re, 364. 

in Cases of wilful desertion or neglect to maintain 

powers required for, 378. 
Change of addi-ess to be notified and penalty for 

failing to do so, recommendation re, 168 (3). 
Continuance of, until notification of court by wife, 

165. 
Court fees, uniform basis of, advocated, 171. 
Ejectment cf husband in certain cases, proposal re, 

180. 
Enforcement : — 

on Application only of wife, advocated, 179. 

Difficulties re expenses in connection with, 171. 

Object, 178. 

Propos'als re, 171-4. 

WaiTants for, difficulties as to execution of, 171-3, 
Non-limitation of period for, 165. 
Number, 1907-9, statistics, 138. 
Revoking or varying of amoimt, powers proposed 

for, 165. 
Safeguards against undue or unfair compulsion by 

the husband, 165. 
Summons, specification of relief claimed, and 

foundation of case, 195. 
System of payment, recommendation re, 168 (c) (1). 
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Manners, Lord Jolm, Amendment to tke Divorce Bill, 
1857, proposed by, in favour of equality of the sexes, 
206. 

Marriage : — 

Adequate means of livelihood for, i-eferred to, 526. 
Causes recognised as putting an end to, 224. 
Celebration of, in England, Min., p. 171. 
Civil, percentage of, on total, per annum, Min., 

p. 171. 
Concealment of facts at time of, as a ground for 

nullity, recommendation re, 351, 353 {A) ; Min., 

p. 190. 

Contract of : — 

Consideration of, Min., p. 171. 

Restrictions on freedom of, Min., p. ISS. 

The State as third party, Min., p. 172. 
Discipline of, growing reluctance for, Min., p. 187. 
Dissolution of, see Divorce. 
Divorces obtained by or against a party to be 

specified in, register of, 432. 
Pears of vritnesses as to women's standard of tie of, 

by extending divorce, 241. 
of Guilty parties together, see Intermarriage of 

guilty parties together. 
Intended, public notice of, 526. 
Jactitation of, 10. 
Laws, opinions expressed by witnesses as to necessity 

for improvement in, 526. 
Mental and physical fitness for, lack of provisions 

for ensuring of, referred to, 526. 
of Minors, provisions for consent of jaarents referred 

to, 526. 
Monogamous, in the interests of humanity and 

Christianity, 223. 
Nature of, quotation re, 269. 
Percentage of, celebrated in Church, Min., pp. 171, 

188. 
Personal relations in, physiological considerations, 

217-19. 
before Register, greater publicity and formality of, 

required, 526. 
Rehgious solemnisation of ; abolition of, dis- 
approved, Min., p. 189. 
State interests in contiauance of, 223. 
Unfitness for, as a ground for nullity, advocated, 

529, 353, 354. 
Valid, constitution of, 350. 
WiKul refusal to consummate, as a ground for 

nullity, recommendation re, Min., p. 190. 
MaiTiage and divorce laws, uniformity of, in the 
British Empire and Europe considered desirable, 
527. 
Married life rendered impossible by circumstances, 

238, 268. 
Marriott Cooke, Dr., Commissioner in Lunacy, lunacy 
statistics given by, 274. 

Matrimonial Suits : — 

Costs, safeguarding of husbands as to liability for, 

recommendation re, 406, 407. 
in Forma pauperis, liability for costs, recommenda- 
tion re, 407. 
Number, 1910, and table showing position in life of 

parties, 55. 
Register of all decrees to be kept, 430. 
Trial by judge or jury, evidence of witnesses as to, 

referred to, 403. 
of Wife of a, deported husband, recommendation re, 
528 (YIL). 
Matthews v. Matthews, case referred to, 164. 
Maule, Mr. Justice, sentence of, in a case of bigamy, 

quoted, 20. 
Medical experts, for determining lunacy dases, fees, 

by whom to be met, 295. 
Mental unsoundness, concealment of, at time of mar- 
riage, as a ground for nullity, recommendations re, 
353, 528 (Vn.) ; Min., p. 183, 190. 
Mersey, Lord, evidence of, as to petitioner's guilt, 

referred to, 372. 
Mbsnil, M. : 

Evidence of, as to suing in forma pavperis in France, 

414. 
on Increase in divorce since extension of grounds 
jn France, Min., p. 173. 



Moberly Bell, Mr. Charles, late Managing Director of 

" The Times," evidence of, on publication of divorce, 

&c. reports, summarised, 493. 
Moore, Dr. S. Gr. H., cases cited by in evidence, showing 

difficulties and temptations of the poor due to 

inaccessibility of divorce, 59. 
Morgan v. Scott, case referred to (/. A. Spender), 

p. 170. 
Moss V. Moss, case of, referred to, 351, 353 (d). 

Mothers' Union: — 

Representatives, evidence of, against the reform of 

the divorce law, 80. 
Resolutions of, against extension of grounds for 
divorce, Min., p. 176. 

Moyes, Monseigneur, Canon of the Arch. Diocese of 
Westminster, and Prelate of the Roman Court, 
summary of views expressed by, on divorce, 40. 

Muii-, The Right Rev. Pearson M'Adam, D.D., Minister 
of Glasgow Cathedral and Moderator of the General 
Assembly of the Church of Scotland, summary of 
views expressed by, on divorce, 40. 

Musgrave, Mr. Alfred, Registrar of the Principal Pro- 
bate and Divorce Registry, evidence of, on average 
minimum cost of a London divorce case (undefended), 
quoted, 69, 

Mutual consent, as a ground for divorce, disap- 
proved, 325. 

Natal : — 

Divorce grounds, 32, 252. 

Equality of the sexes as to grounds of divorce, 34. 208. 
National British Women's Temperance Association, 

resolutions signed by branches of, showing the 

equality of the sexes with regard to divorce, 213. 
Neglect to maintain, proper order to be given in eases 

of, 165. 

The Netherlands : — 

Divorce grounds, 32, 252, 317. 

and Matrimonial causes heard in cameru, 48. 

Equality of the sexes in divorce for adultery, 208. 

Local divorce jurisdiction, 33. 

Suing in forma pauperis, procedui-e, 414. 
Neuhaus, Dr., evidence of, as to suing in foi-ma, pauperis 

in Germany, quotation. 414. 
New Brunswick, divorce, grounds permitted, 32. 

New South Wales : — 

Divorce grounds, 32, 252, 262, 301, 317. 

Equality of the sexes as to grounds for divorce, 34 

208. 
Matrimonial Causes Act, 1899, grounds for divorce 
under, 32. 
Newspapers, provincial, publication of divorce reports 

in, returns re, 475. 
New York, increase in divorce statistics, 32. 

New Zealand: — 

Divorce and Matrimonial Causes Act, 1908 : — 

Grounds for divorce under, 32, 252, 275, 301, 317. 
Sec. 65, publication of divorce, &c. reports, restric- 
tions re, 482. 
Equality of the sexes as to grounds of divorce 34 

208. 
Limatics Act, 1908, referred to, 32. 
Niboyet v. Niboyet, case referred to, 331, 343. 
Norfolk, Duke of, case referred to, 227. 

Norway : — 

Act, 1909, divorce under, 32. 

Divorce grounds, 32, 275, 317. 

Equahty of the sexes in divorce for adultery, 2o8. 
Nova Scotia, divorce grounds pennitted, 32 (p. 19). 

Nullity :— 

in Cases of conflicting laws, 348, 349. 

Foreign decress of, to be confirmed in England, 

summary of recommendations re, 528 (VII.). 
on the Ground of impotence, medical experts 

attached to the court for purposes of proving, 295. 
Grounds, extension of, recommendations re, 32(1 

350-5, 528 (VII.), 529 ; Min., p. 190. 
Hearing in camera in cases of, recommendations re, 

473, 497, 603. 
Jurisdiction in, in cei-tain cases of voidability, 350-4, 
Power for closing of courts in hearings of, 509, 
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Ogden V. Ogdan, case referred to, 348. 

Oldroyd v. Oldroyd, case refen-ed to, 157. 

Ousey V. Ousey and Atkinson, case referred to, 157. 

Palmerston, Lord, action of, dui-ing discussion of the 

Divorce BiU, 1857. 
"Parliamentary History," BiUs, 1771-1857, as to 

prohibition of marriage by guilty parties, 1-58, 459. 
Paee, Mb. R. J., Director of the National Society for 
the Prevention of Cruelty to Children : — 

Cases of insanity cited in evidence of, quoted. 59. 

Evidence of, on lack of demand for increased facilities, 
Min., p. 176. 
Paterson, Rev. W. P., Professor of Divinity iu the 

University of Edinburgh and a Minister of the Church 
, of Scotland, summary of views expressed by, on 

divorce, 40. 
Penal servitude, sentences commuted to, see Imprison- 
ment, Long-continued. 
Phillips, Mr. J. S. R., managing editor and editor in 

chief of " The Yorkshire Post," evidence of ^ on 

publication of divorce, &c. reports, 493. 
Plowden, Mr., Metropolitan Police Magistrate, divorce 

by mutual consent advocated by, Min., p. 185. 

Police: — 

Assistance of, in recoveriag custody of children, 

advocated, 187. 
Duties of, as to executing wavrants outside their 

districts, to be specified, 172. 
Warrants outside their districts not executed by, 

without payment of expenses, 171. 
Police Court Missionaries, evidence of, on moral results 

of sepai-ation orders, 233. 
Police Magistrates, stipendiaiy, evidence of, as to lack 
of demand for increased facilities, Min., p. 176. 

The Poor :— 

Inaccessibility of divorce to, see under Divorce. 
Saving up money to obtain divorce, evidence re, 51. 
Poor Law G-tjardians, Powers proposed : — 

to Apply for and bear the expense of a wai'rant for 

the arrest of a desertiug husband, 191. 
to Apply for and meet expenses of a warrant for 

enforcement of maintenance, 173. 

Portugal: — 

Divorce grounds, 32. 

Publication of reports, law re, 481. 
Pregnancy at time of marriage, as a ground for 

nuUity, summary of recommendations re, 528 (Til.). 
The Presbyterian Church of England, summary of 

views expressed by, on divorce, 41. 

The Press:— . 

Development of, as affecting questions ot publication 
of divorce reports, 472. 

Evidence of witnesses connected with, as to publica- 
tion of divorce, &o., reports, summarised, 493. 

Liberty of, to be ^exercised for the public benefit, 
494. 

Voluntai-y limitations of, on publication of evidence, 
499. 

Presumption of Death : — 

Entitling to re-marriage, summary of recommen- 
dations re, 528 (VII.). 

Order entitUng a second marriage, recommendation 
re, Mia., p. 190. 

Orders, period before making absolute, 359. 

after Prolonged absence without news, power to 
contract a valid second marriage, recommendation 
re, 356-63, 
The Primitive Methodist Church, views expressed by, 

on equality of the sexes in divorce, 41. 
Prince Edward's Island, divorce, grounds permitted, 

32, 

Principal Eegistry:— 

Copies of decrees to be recorded at, idl. 

Transmission of papers to, 130. 
Prisoners, see Convicts and Habitual Criminals. 
Probate cases, trial by jury at option of judges, 405. 
Probation officers, opportunity to be given to, for 

exercise of influence before granting of separation 

orders, 168. 
Prolonged absence without news, order for presumption 

of death, with power to contract second marriage, 

recommendation re, 356-63. 



Prussia :— 

No cases of recovery after divorce for lunacy, 281. 

NuUity decrees, grounds, 353 {d). 

Publication of pictorial representations of persons 

concerned in divorce and matrimonial causes, 

prohibition of, recommended, 515. 

Publication of Eeports of Divorce and Matrimonial 



Heard m open court, objections to i>rohibition of, 

504. 
on Conclusion of case only, recommendation re, 514. 
Deferring of, until conclusion of case, advocated 

(.7. A. Spender), p. 170. 
Deterrency of, alleged, views of witnesses re, 486, 

491. 
Detrimental effects of, on administration of justice, 

488. 
Effect of, on childi-en of parties, 489. 
in Foreign countries specified, provisions re, 480, 

481. 
General trend of opinions of witnesses re, 518. 
Legislative steps taken with regard to, 478. 
Present position, 471. 
Press witnesses' evidence quoted and referred to, 

490-3. 
Provisions i-ecommended for, 529. 
Recommendation [for adoption of suggestions re, 

528 (Vin.). 
Relating to a case heard in earner i, penalty recom- 
mended for, 516. 
Restrictions, suggestions for, 500. 
Returns showing extent of, in various specified 

newspapers, 475. 
Suggestions for restraint of, without prohibition, 

508-20. 
Views of witnesses for and against, 486-92, 494. 

ftueensland: — 

Matrimonial Causes Act : — 
1875, Divorce under, 32. 

1897, Powers under, as to publication of evidence 
in matrimonial actions, 482. 
Rashdall, Rev. Canon Hastings, Fellow and Lecturer 
of New College, Oxford, Summary of views expressed 
by, on divorce, 40. 
Rayden, S., on Collusion, quotations, 449. 

Recommendations : — 

Amending Act and consolidation of present statutes 

and amendments in one Act, 454. 
Amendments of Acts, see special names of Acts under 

Acts of Parliament. 
Appeals from Courts of Summary Jurisdiction, 

proper authority for, 445. 
Appeals from the High Court in local jurisdiction 

cases, proper authority for, 446. 
Appeals in trial and interlocutory appeal, clearer 

definition required, 448. 
British subjects should be permitted to have their 

cases tried in the place of residence within British 

Dominions, 339. 
County court judges, selection and appointment of, 

as commissioners in divorce and matrimonial 

causes, 110. 
County court procedure, combination of, with High 

Court jurisdiction, 109. 
Cnielty : — 

Definitions, 155, 266. 

Proofs required for cruelty cases, 26H. 
Desertion for which an order has been made to run 

on for the purpose of a permanent order or for 

divorce, 379. 
Disappearance of a party to a marriage, assistance 

from funds of absentee, 364. 
District commissioners in divorce and matrimonial 
causes : — 

Annual appointment of, 110. 

Duties, 111. 

to be Empowered to take any divorce case without 
limitation, Min., p. 190. 

Number required. 111. 

Powers and jurisdiction, 111. 

Selection and appointment of, for local jurisdiction, 
528 (I.). 

Supplemental for the divorce business of the High 
Court, Proba,te Division, Min., p, 150, 
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Recommendations — continued. 

District Registries of the High Court, Divorce 

Division, see that title. 
Districts for local jurisdiction, appointment of the 

country, 528 (I.). 

DiVOECE : — 

By or against parties, to be specified in marriage 

register, 432. 
Oases to he heard in camera, thereby preventing 

publication of reports, 503. 
Charges ia a petition to be specific, 429. 
Costs, procedure and practice, 406-8, Min., p. 19(1. 
Cross-examination of petitioners and witnesses, 

removal of, restrictions re, 385. 
Decrees : — 

Decree absolute to be unimpeachable after a 
certain time, :J88, 390. 

to be Given in certain cases of application for 
separation, 391, :{92, 

Registration of, 430-2. 
in Formd ^aitpen's, proceedings, 409, 41(1 
Future legislation, 454. 
Grounds, extension, 528 (VI.). 
Petitioner's guilt as an offence, discretionary 

powers proposed, 373. 
as to Procedure and practice, Min., p. 190. 
Service of, proceedings, &c., to be attended to by 

county baihffs, 126, 127. 
Variation of settlements, 433-43. 
Divorce and matrimonial cases : — 
Amendments proposed, 528 (VII.). 
Trials before judge alone, 404. 
Guardians to be empowered to provide expenses of 

a wan-ant for enforcement of maintenance, 173. 
Equality of the sexes as to grounds, 58. 
Habitual drunkenness : — 
Definition, 156. 
Jurisdiction in oases of, 347. 

High Couet : — 

Appeals from, in local jurisdiction cases, 446. 

Combination of jurisdiction with county court 
procedure, 109. 

Transference of cases from to local, and vice verml, 
on application, powers re, 117-19. 

To have local sittings and jmisdiction, 528 (I.). 
Inter-marriage of guilty parties to be permitted as 

at present, 464. 
Jewish divorce, penalty to be imposed on all persons 

assisting at, excepting after a decree absolute in 

the Divorce Court, 469. 
for Jurisdiction in cases of conflict of laws, 348, 349. 
King's Proctor to have power of intervention by, in 

case of improper use of local courts, 120. 

Local Jtteisdiction in Divoecb : — 

Division of the country into districts for admini- 
stration, 110. 

Extent of, 117-22. 

Limitations according to income, 117. 

Potential similarity of courts to London court, 
Min., p. 190. 

Procedure, 123-33, Min., p. 189. 

Transference of cases from, to Central High 
Court, and ■oice versa, on application, 117-19. 
Magistrates' orders, evidence for, discretionary 

powei's, 387. 

Maintenance Oedees : — 

Enforcement, powers, 174, 176. 

Temporary, at the High Court, grounds, 37S. 
Mental unsoundness, concealment of, at time of 

marriage as a ground for nullity, 353 (a), (h). 
Metropolitan district for jurisdiction in divorci/. 

116, 528 (L). 
Notification to women charged in divorce cases, 421, 

NuiiLITY : — 

Extension of grounds, 350-5. 

Jurisdiction in certain cases of voidability, 350-4. 
Penal servitude (sentences commuted to) as a ground 

for divorce, 322. 
Presumption of death, re-marriage after, 363. 
President of the Divort-e Division tn have power to 

make arrangements as to work of local sittings, 

Jlin., p. 190. 



Recommendations — continued. 

Principal registry, see that title. 

Publication of pictorial representations of per,3ons 
concerned in divorce and matrimonial cases, pro- 
hibition of, recommended, 515. 

Publication of reports of cases heard in camera, 
penalty for, 

Publication of Repoets op Divoece, &c. ;— 

on Conclusion only, of case, 514. 

Restraint without publication, 502, 506. 

Restrictions, Min., p. 1 91. 
Register of aU decrees in divorce and matrimonial 

suits to be kept, 430. 
Restitution of conjugal rights, suits for, 377. 
Rules of practice in divorce and matrimonial causes 

to be made by the Rule Committee, 423. 
Security and support of children, power to make 

orders re, 437. 
Separation deeds or agreements, default in payments 

of monies, procedure, 453. 
Separation and maintenence orders, form and dura- 
tion, 159-66. 
Separation orders, equal rights of application for 

men and wojnen, 158. 
Summary Jui'isdiction Act, amendments to, see under 

the Act. 
Wilful desertion as a ground for divorce, 257. 
Wilful refusal to perform conjugal duties as a 

ground for nulhty, 326, 355. 

Recrimination : — 

as a Bar to divorce, considerations re, 368-73. 
of Petitioners in divorce, as a defence, 365. 

Redesdale, Lord, Divorce Commissioner, 1850, dis- 
agreement of, with certain parts of the Divorce 
Report, 1853, 21. 

Redfem v. Redfem, case refeiTed to, 382. 

Reformatio Legum Ecclesiasticarum, divorce a mensd ef 
thoro condemned in, 227. 

Refusal to perform Conjugal Duties : — 

As a defence iu. certain cases, 327. 
Wilful, as a ground for nullity, advocated, 326. 
Registrar of Bu-ths, Deaths, and Man-iages, decrees to 
be registered through, 431. 

Restitution of Conjugal Rights : — 

Former suits for, 376. 

Proba>)le lapse of. on adoption of recommendations, 
376. 
R. V. Hall, bigamy case, 1845. 20. 
R. V. Tolson, case referred to, 362. 
Roberts, Mr, J, R., returns of, on moral results of 

separation orders, 233. 
Robinson v. Robinson, case referred to, 193, 

Roman Catholics : — 

Divorce extension disapproved by, 239. 

Separation orders of use to, 144. 
Roman Empire, easy system of divorce in. Min., 

p. 173. 

Roosevelt, Pebsident : — 

Divorce Congress suggested by, Min., p. 173, 174. 

On the marriage relation, quotation, Min., p. 187. 
Ross, Lord, case of, refen'ed to, 227, 

Roumania : — 

Divorce a vinculo, grounds, 32, 252, 262, 317, 
Equality of the sexes in divorce for adultery, 208, 

Rowland, Mr. Frank, solicitor, Accrington, cases cited 
in evidence of, referred to. 59. 

Royal Commission on Divorce, 1850 : — 

Names of Commissioners, 21. 

Report of, on grounds of private divorce Acts in 

favour of women, 204. 
Report, recommendations, direction of, 23. 
Scope of, 22. 
Wife's position, as defined by, 23. 

Royal Commission on Divorce, 1912 ; — 

Letters received during sittings of, citing cases for 

divorce, 7, Min., p. 179, 185. 
Theologians and divines, as witnesses before, 4(J, 

Min., p. 186, 
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statistics given by, 273. 

Royal Commission on Mjuriage Laws, 1868, recommen- 
dation of, as to religious sanction of mawiage, 
approved, Min., p. 189. 



DiTOEOE : — 

under the Churches, grounds, 32. 
Grounds, 252, 262, 275, 317. 
Equality of the sexes in divorce for adultery, 208. 
Publication of reports of cases in camera, prohibi- 
tion re, 481. 
Russell, Earl, evidence of, on Divorce Bills, referred 

to, 251. 
Russell V. Russell, case referred to, 155, 15T. 
Russell, Allen, Mr., proprietor of "The Manchester 
Evening News," evidence of, on publication of 
divorce, &o., reports, summarised, 493. 
Sadler, Sir Ralph and Lady, private Divorce Act of, 

in., 15. 

St. Albans, Bishop of, evidence of, on re-marriage of 

persons divorced out of England, difficulties of the 

clergy re, sxunmarised, 522. 
St. Helier, Lord, action of, in using disci-etionary 

power as to closing of court, 497. 
St. Leonards, Lord, action of, during discussion of the 

Divorce BiU, 1857, 206. 
St. Loe Straohey, Mr. John, editor of " The Spectator," 

evidence of, on publication of divorce, &c., reports, 

summarised, 493. 
The Salvation Army, referred to, 41. 

Salvesen, Lokd, Senior Judge in. the Outer House of 
the Court of Session, Edinburgh : — 
Evidence of : — 

as to Divorce for desertion, 250. 
as to Equality of the sexes inScotland,quoted,207. 
on Judicial separation, quoted, 230. 
on Petitioner's guilt, in Scottish law, 369. 
as to the Poor's roll system in Scotland, 415. 
on the Statute of 1573 admitting desertion as a 
ground, 249. 
Sanday, Rev. William, D.D., Lady Margaret Professor of 
Divinity at Oxford, a Canon of Christ Church, sum- 
mary of views expressed by, on divorce, 40. 
Savage, Sir George, evidence of, against lunacy as a 

ground, quotation re, Min., p. 182. 
Saxony, cases of recovery from lunacy after divorce, 

281. 
Silcock, Mr., Chah-man of the Coimcil of Associated 
Societies for the Protection of Children, statement 
of, as to lack of demand for facilities, Min., p 176. 
Simonin v. Mallac, case, referred to, 348. 
Simpson, Mr., of the Home Office, evidence of, as to 
scale of court fees, 171. 

Scotland : — 

Acts : — 

1424, c. 45, Poor's BiU system founded on, 415. 

1573, desertion as a ground for divorce imder, 
32 (p. 18), 1249. 

1600, prohibition ia, of marriage of two guilty 
parties together, 457. 

1690, desertion as a ground for divorce under, 249. 
Adultery of both parties, divorce permitted for, 369. 
Bastardy orders, enforcement of payment, system, 

174. 

Dbsbbtion as a Ground fob Ditokce : — 

Number of decrees, 1908, 32 (p. 18). 

Result of, on statistics of divorce, Min., p. 180. 
DiTOBCE : — 

Accessibility of, to the poor, references to evidence 
showing, 76. 

for Adultery, number of decrees, 1908, 32 (p. 18). 

Before and aiter the Reformation, 32 (p. 18). 

Decrees, comparative number for adultery and 
desertion, 1898-1908, 250. 

Desertion as a ground, date, 32 (p. 18), 249. 

Hearing of cases, 33. 

No trial by jury, 399. 
Equality of the sexes as to grounds of divorce, 34, 

207. 
Established Church of, Westminster Confession 

adopted by, 249. 



Scotland — continued. 

Marriage of guilty parties together, principles, 4-57. 

Poor's Roll system, explanation of, 415. 

Publication of reports of oases, practice re, 479. 

Wilful desertion as a ground for divorce, 249, 208. 
Scott, Mr. C. P., Editor of " The Manchester Guar- 
dian," evidence of, on publication of divorce, Ac, 

reports, summarised, 493. 
Scott Lidgett, Rev. John, Ex-president of the Wesleyan 
Methodist Conference and Warden of Bennondsey 
Settlement : — 

on Separation orders, 231. 

Summary of views expx-essed by, on divorce, 40. 
Scurfield, Dr., cases cited from evidence of, showing 

special temptations of the working classes, 59. 
Secondary dementia, proportion of the total number of 

insane suffering from, 273, 286. 
Selfe, Judge Su- W. Lucius, evidence referred to, 

{Judge Atkinson) p. 167. 
Sentence for crime, see imprisonment, long-continued. 

Separation Deeds or Agreements : — 

Enforcement of maintenance under, proposal re, 

182-5. 
Present difficulties as to, 452. 
Remunei'ation for adoption of suggestions re, 528 

(VIL). 
Refusal of either party to resume co-habitation after, 

to be deemed as desertion, 453. 
Respondents to be deemed guilty of desertion if 

default be made in payment of instalments, 184. 

Separation Orders (under the Summary Jurisdiction 

Act, 1895) :— 
Adjoui-nments in certain oases of defence, recom- 
mendation re, 168 (a), 195. 
Applications not taken up, numbers of, Min., p. 178. 
In cases of habitual drunkenness, jvirisdiction, 347. 
Checking of hasty applications, recommendation, 161. 
Conversion of, into divorce decree and period for, 

proposal re, {J. A. Spender) p. 170. 
Decrease in, annual number, Min., p. 178. 
Defences to applications for, recommendation re, 169. 
DivoBCE Decbbes in lieu of (Peoposed) : — 

Proposal re, disappi-oved, Min., p. 190. 

Recommendation re, 391, 392. 
Effectiveness of, Min., p. 179. 
Ejectment of husband in cei'tain oases, proposal re, 

180. 
Enforcement of maintenance in cases of, provision 

for, recommendation re, 175. 
Equality of rights of application for both sexes, 

recommendation re, 158. 
Evidence and cross-examination for, discretionary 

powers recommended, 387. ' 
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proposals re, 307. 
Immorality before or after, Min., p. 179. 
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Moral results of, 59, 142, {Mrs. Tennant) p. 169. 
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cated, 315. 
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Statistics, 1907-9, 138. 
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Temporary character of, at present, Min., p. 178. 
Temporary, recommendation re, 161, 162, 311. 
Separation : — 
Permainent, at High Court only, recommended, 528 

(in.) 

See also Judicial Separation. 
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Sexual morality, standard of, at tlie present day, by 
comparison, 66. 

Sharp, Mr. Isaac, General Secretary of the Society of 
Friends, summary of views expressed by, on divorce, 
40. 

Shepheard, Mr. A. J., Chairman of the General Pwc- 
poses Committee of the Congregational Union, 
.Secretary of the Protestant Dissenting Deputies, 
summary of views expressed by, on divorce, 40. 

Sheppard, Mr. John, Deputy Registrar of the Consistory 
Court of London, witness before the Divorce Com- 
mission, 1850, referred to, 21. 

Smith, Mr. John Thomas, Chairman of the Central 
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reports, summarised, 493. 

Smith, Mr. Samuel, paper of, on publication of divorce 
reports, quotation, 478. 

Solicitors : — 
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417. 
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p. 173. 
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South Australia, divorce, grounds, 32. 
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Divorce not permitted in, 32. 
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p. 170. 
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riage law, Min., pp, 172, 187, 188, 189. 
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divorce, Min., pp. 188, 189. 
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p. 172. 

Statistics : — 
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DiVOECE : — 

Decrees nisi granted, total number, 99. 
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Number, 1910, 55. 
France, divorce, increase since extension of grounds, 

Min., p. 173. 

Judicial Sepabation:^ 
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Number, 1883-1907, 400. ' 

King's Proctor, interventions, number and propor- 
tion, 99. 

Lunacy : — 

London, proportion married, 272. 

Number registered in the United Kingdom and 
number married, 272. 
Maintenance orders, number, 1907-9, 138. 
Marriages : — 

in Church, percentage of annual total, Min., pp. 171, 
188. 

Civil, percentage of annual total, Min., p. 171. 
Matrimonial suits, position in life of naarried persons 

suing for, 1910, nujnber of suits, 55. 
Publication of divorce reports in the press, returns 

re, 475. 
Scotland, divorce for desertion, evidence re, referred 

to, 250. 
Sepai-ation orders, number, 1907-9, 138. 
United States of America, divorce, per population, 

Min., p. 174. 

Stead, Mr. W. T., late editor of the "Review of 
Reviews," evidence of, on publication of divorce, &c. 
reports, summarised, 493. 

Steinthal, Mes., on behalf of the Mother's Union : — 
Evidence of, as to lack of demand for facilities, 

Min., p. 176. 
Memoranda of, showing moral effect of separation 

orders, 232. 



Stoddart, Sir John : — 

On principle of equality of the sexes in divorce, 206. 

Witness before the Select Committee of the House 
of Lords, 1844, on Lord Brougham's BLU, 21. 
" The Submerged Tenth," standard of morahty of, 58. 

Summary Jurisdiction Courts: — 

Adultery to be dealt with by (proposal) disapproved, 

153. 
Appeals from, proper authority for, 445. 
Fees for maintenance orders, uniform scale for, 

advocated, 171. 
Hearing children's cases in camera, powers of, 484. 
Jurisdiction : — 

Character proper to, 161. 
in Divorce (proposed), objections to, 94. 
under the Licensing Act, temporary only, ad- 
vocated, 147. 
for Protective purposes, approved, 145. 
Limitations, recommendations re, 200, 308-10, 

528 (HI.), 
in Separation : — 

Permanent, objections to, 140-2, 528 (HE.). 
Retention of, with limitations, advocated, 144, 

145. 
Temporary, recommended, 143, 312, 529. 
" Officer of the Court," definition of, 168 (2). 
Opficbes : — 
Declaration of, as to payment of maintenance 

order payable to them, proposals re, 173. 
Maintenance money to be paid to, 168. 
Parties in cases to be entitled to be supplied with 
copies of notes, 193. 
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re Custody of childi-en, 186. 
to Impose a penalty on a husband ignoring the 

non-cohabitation order, 181. 
to Order ejectment of husbands in certain cases, 180. 
to Remit cases to the High Coui-t, 163. 
Summary of recommendations re, 528 (5). 
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under review, 160. 
Procedure of, to be used for enforcement of orders 

of the High Court, 444. 
Reconciliation, powers of, results, 380. 
Remission of fees by, for enforcement of orders, 171. 
Restrictions in jurisdiction of, recommendations re, 
528 (HL). 
Sunday papers, publication of divorce reports in, 

returns re, 475. 
Swabey, Mr. Henry Birchfield, Registrar of the High 
Court of Admiralty, witness before the Select Com- 
mittee of the House of Lords, 1844, referred to, 21. 

Sweden : — 

Divorce, grounds, 32, 252, 262, 275, 301, 317. 
Equality of the sexes in divorce for adultery, 208. 
Publication of divorce, &c. reports, report re, 481. 

Swete, Rev. H. B., D.D., Regius Professor of Divinity, 
Cambridge, summary of views expressed by, on 
divorce, 40. 

Switzerland : — 
Divorce grounds, 32, 252, 262, 275, 317. 
Equality of the sexes in divorce for adultery, 208. 
Publication of divorce reports, rules re, 481. 

Synget). Synge, case referred to, 157, 260. 

Syphilis, effect of, on parties and their children, 264. 

Tasmania, divorce law, 32. 

Tennant, Mrs. H. J., note by, as to extension of grounds 
for divorce, p. 169. 

Thomson, Mr. Basil Home, Secretary to the Prison 
Commission, evidence of, as to long-continued im- 
prisonment as a ground for divorce, 319. 

Unconquerable aversion, as a ground for divorce (pro- 
posed), disapproved, 324, 325. 

United States of America : — 
Census Repoets : — 

Divorce statistics, Min., p. 174. 

Grounds for divorce as shown in, 32. 

On migration for purposes of divorce, Min., p. 175. 
Cruelty as a ground for divorce, collusive decrees for 

Min., p. 181. 
Desertion as a ground, collusion caused bv. Min 

p. 18L '' 
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United States of America— continmd. 

Divorce : — 

Danger of easy grounds. Mm., p. 185. 

Increase in, causes assigned, Min., p. 174. 

Most frequent ground of, 32, Min., p. 173, 180. 

Present state of, Min., p. 17:>. 

Prior to the Declaration of Independence, Min., 
p. 173. 

Public attitude towards, Min., ly. 185. 

Secret migration to other States to obtain, 32. 

Statistics, misleading character of, 32. 

Statistics per population, Min, p. 174. 
Equality of the sexes as to grounds for divorce, 20S. 
Lunacy as a ground for divorc'e, abolition of, in some 

States, Min., p. 183. 
Marriages, non-registratiou of, affecting divorce 

statistics, 32. 
National League for the Protection of the Family. 

objects of, Min., p. 174. 
Publication of divorce reports, restrictions, 481. 
Be action in favour of greater strictness of marriage 

and divorce laws, Min., p. 174, 185, 187. 
Uniform divorce law (proposed), grounds for divorce 

\iuder, Min., p. 174. 
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Acquired after mai-riage, as a ground for divorce, 

advocated, 353 (c). 
Communication of, regarded as cruelty, 264. 
Concealment of, at time of marriage, as a ground for 

nullity, advocated, 353 (c). 
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(YII.), Min., p. 190. 
Victoria, Queen, letter of, on publication of divorce 

reports in the press, 477. 
Victoria, divorce law, grounds, 32, 252, 262, 301, 317. 
Walpole, Right Hon. S. H., K.C., divorce commissioner, 

1850, refen-ed to, 21. 
Walton, Professor, on judicial separation, quotation, 
230. 



Washington, divorce, grounds, 32, Min., p. 173. 
Waterhouse v. Waterhouse, case referred to, 441. 
Weuham v. Wenham, case referred to, 193. 
Westermarck, Mr., " The History of Human Marriage," 

referred to, 202. 
Westminster Confession of Faith, desertion admitted as 

a groimd by, 249. 
Whitney, Rev. J. P., Professor of Ecclesiastical His- 

toi-y, at King's College, London, summary of views 

expressed by, on divorce, 40. 

Wilful Desertion : — 

Acts constituting, 26(». 

AS A Gbound fob Divobce (peoposed) : — 

Evidence of witnesses in favour of, 253. 

Period to be given for, 258-60. 

Objections to, 256, 2-56. 

Principle of, 254. 

Recommendation re, 257, 2-59. 
Maintenance in cases of, powers requn-ed at the 

High Court, 378. 
Wilful neglect, conducing to ;idultery, as a detVnce in 

divorce cases, 365. 
Wilful refusal to perform conjugal duties, as a ground 
for nullity, recommendation re, 355. 

Women's Co-operative G-nild : — 

Extended facilities and grounds advocated by, Min., 
p. 177. 

Members, number, and class, Min., pp. 177, 185. 
Wood, Rev. E. G. de Salis, B.D., Vicar of St. Clements', 

Cambridge, Member of the Council of the English 

Church Union, summary of views expressed by, on 

divorce, 40. 
Wood, Vice- Chancellor Sir William Page (Lord 

Hatherley), Divorce Commission, 1850, referred to, 

21. 
Woodfall, Judge, evidence of, as to present status of 

county courts {Judge Atkinson), p. 167. 
Working classes, legislation required to improve social 

condition of, Min., p. 188. 
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